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NOW ſubmit to Publick Cenſure a Report of a few 

Crown Caſes which for the moſt Part have fallen with- 

in my own Obſervation, and in which I have taken 
ſome Share. What other Notes I have taken meerly for my 
own Uſe, are too crude and imperfect to admit of a Publi- 
cation; and as I have neither Leiſure nor Inclination to re- 
viſe them, They will never ſee the Light. 


I have in this Report taken a larger Scope, and entered 
more fully into the State of many of the Caſes and the Rea- 
ſoning on them, than moſt of my Cotemporaries have done ; 
and this hath drawn Me into a greater Length than They 
have allowed to themſelves. Brevity I have endeavoured to 
conſult as far as my Subject will admit of it. But the Af- 
fectation of Brevity at r and. 1. 
1 Pages, | 


LEzarNED Men who have employed cheir Time in 
tranſmitting to Poſterity with Accuracy, Preciſion and true 
Judgment an Hiſtory of Caſes of Weight and Difficulty 
falling within their own Experience, have been real Bene- 
factors to the Publick ; and their Memory is and ever will 
be treated with due Eſteem. But many of the haſty indi- 
geſted Things called Reports of Aadjudged Caſes, not deſer- 
ving the Name of tolerable Abridgments, ſtuffed as they 
frequently are with the Obiter Opinions of Judges upon the 
"_ of a Caſe, which 2 never * be- 


yond 


nt 


THE PREFACE. 


yond one {light Argument, Theſe Things and others of the 
like Kind, meer Fragments of Learning, the Rummage of 


dead Men's Papers, or the firſt Eſſays of young Authors, 


have been the Bane and Scandal of the Law conſidered as a 
Science founded on Principle. They burden the Memory or 

poſſibly: may ſwell the Common-Place ; but not entering 
with due Preciſion into the Merits of the Queſtion they 
leave the Judgment uninformed, and furniſh Materials for 
endleſs Altercation. They are, if I may be allowed the Ex- 
preſſion, the /gnes Fatui of the Profeſſion, they Always be- 


ide he Reader and Froquently mſlad Him: 


id FRY in a few Inſtances akin the biberty of ſubjoining 


wid Report of the Caſe ſome Obſervations of my own by 


Way of Proof or Illuſtration, and ſometimes of Cenſure. 
I make no Apology for this Freedom. I with the ableſt of 


„ e FRAN the ſame. 
mY Rephetigabe Argaments A e! or the Opinion 
of the: Judges, I have not ſcrupulouſly followed the Stile 
and Method of the Speaker. I hope however the Reader 
will do Me the Juſtice to believe, that the Subſtance of 
what was delivered is faithfully Reported, but for the moſt 
Part in My own Words. Every Defect therefore in Point of 
Method or Expreſſion which the Reader will meet with, I 
alone am anſwerable for. Though I flatter myſelf the learn- 
ed Gentlemen whoſe Sentiments I have delivered in my own 
Stile and Method will not often find Themſelves or their 
Saen er r rr in that W 6 
few 0 | 
Tu Diſcourſes which follow the Report were for the 
moſt Part written ſome Years agoe at different Times; as 
Leifure ſerved or Inclination led Me in the Choice of my 


1 et 57 1 


* 
— 
wt 4 3 < 


bac; I never 
= 


THE PREFACE: 


I never intended- to travel through a regular Syſtem of 
the Crown-Law. It is a Journey not to be undertaken by 

any Man in a Publick Employ, and already far advanced in 
Vears. I am therefore content to make Myſelf acoountable 
for a few plain Diſcourſes upon ſome of the more intereſting 
Branches of that Part of the Law, and of the moſt general 
Concernment. I mean ſuch Parts of the Statute of Trea+ 
ſons which I have conſidered, many I have purpoſely omit- 
ted, CC TAPE 


17 what L-have offered 0500 theſe Subjects . to 
remind Gentlemen of Rank and Character in the Profeſſion, 
of what their own Reading and Experience may have ſug» 
geſted; and at the ſame Time to lead young Gentlemen 
into a right Method of arranging their Ideas, and reducing 
what They read or hear to the well-known Principles of 
Law and ſound Policy, my End as _ as rr dhe ro- 
feſſion will be I | 


| | Byr I nfs my Views wee crc lau- further 


' Tux Laaing wocking thaifubjatiois adit aſi 
and univerſal Concernment. It merits, for Reaſons too ob- 
vious to be enlarged on, the Attention of every Man living. 
For no Rank, no Elevation in Life, and let Me add, no 
Conduct how circumſpect ſoever, ought to tempt a reaſon- 
able Man to conclude that theſe Inquiries do not, nor poſli- 
bly can, concern Him. A Moment's cool Reflection on the 
utter Inſtability of Human Affairs, and the numberleſs un- 
foreſeen Events which a Day may bring forth will be futh- 
cient to guard any Man conſcious of his own Infarmities, 
againſt a Deluſion of this Kind. Thoſe therefore whoſe 
Birth or Fortunes have happily placed them above the Study 
———— Ck 


i 


THE PREFACE. 


that Diſcourſes on theſe Subjects, in Preference to every 
_ n of the Law, demand their Attention. 


1 * in the Froforation of theſe Subjects endeavoured 
en to ground Myſelf upon Principles of Law and ſound 
Policy than on the bare Authority of former Writers; who 
will frequently be found contradicting each other, and me- 
times 2 — 
| me 

4 have endeavoured likewiſe to clear up a few Points 
which have long lain under ſome Obſcurity. And where I 


differ from Authors whoſe Merit I acknowledge, and whoſe 


Memory I highly value, I always do it with Diffidence; 
and never without offering my Reaſons, which are . 
ted to the Judgment of the Learned. 


| Tus MS8. cited in the following Papers, I am ſatisfied 
are genuine. Copies of them are in many Hands. And I 
doubt not the Citations will appear to have been faithfully 
made. If the Freedom I have taken with them needeth any 
Apology, they have been of conſiderable Service to Me; 
they have given Me Light upon many Points, which the 
Printed Reports do not afford ; and they are the Remains 
of Gentlemen eminent in the Profeſſion. For theſe Reaſons 


TI was unwilling they ſhould be wholly loſt to the Publick. 


Ir Chief Juſtice. Hay s Health or Leiſure in the Decline 
of his Years had permitted Him to reviſe his Hiſtory of the 
Pleas of the Crown, and to render it as correct as his great 


Abilities would have enabled Him ; or perhaps had that 
valuable Work been publiſhed as correctly as He left it, I 

mean from the Tranſcript corrected and improved in great 
Meaſure with his own Hand, (the whole probably under his 
Direction, certainly found among his Papers after his Death); 
in either of theſe Caſes every Attempt of this Kind might 
have been judged altogether needleſs, . Bur 


rn PRBFACE 
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Bur the correcled Copy, which, the Editor alla, was See the Eu-. 
bound up in ſever ſmall Folio Volumes, was TOA LL vlaid 
aſide, and the Work publiſhed from what He calls the Au- 
thor's Original MS. comprized in one thick-Folio Volume; 
in other Words from his foul Draught. The Reaſons given 
by the Editor for this Procedure are too weak to merit a ſe- 
rious Anſwer. An Anſwer however is ready if it be thought 
Arx the Time of the learned Author's Death when Mat- 
ters were freſh in Memory, and when the Perſons beſt ac- 
quainted with his MSS. were living, the Tranſcript was cer- 
tainly conſidered as the genuine MS. Biſhop Burner, who See Burnet 
doubtleſs had his Information from thoſe who beſt knew 
hath placed he ſeven Volumes in a Catalogue of the Author's 
MSS. publiſhed very ſoon after his Death, without the leaſt 
Mention of the thick Folio Volume. Which having been tran- 
ſcribed, and the Tranſcript corrected, was probably laid 
afide : as foul Draughts after Tranſcription commonly are, 
unleſs they are deſtroyed, which perhaps may be the better 
Way. For an Author muſt have leſs Senſibility under Pub- 
lick Cenſure than wiſe and good Men generally have, who 
can be content to be ſent to his Account with all his Im- 


te —— On ** Head.” | 


I ** theſe Ps Obſervations on the unkind Treatment 
the learned Judge hath met with from his Publiſher may 
mmm 0 YE ne 


. . Apology forthin: Wu ralan- 
ble Man. For if the Reader hath obſerved any Miſtakes, In- 
conſiſtencies or needleſs Repetitions in the Summary or Hiſ- 
tory, He will do the learned Author the Juſtice to remem- 
ber, — 


b Variety 
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Variety ſome Inaccuracies of this Kind are almoſt unavoid- 
able. Theſe common Candour will excuſe, fince the Au- 


thor's laſt Thoughts upon the Subject have been SUPPRESSED. 
And one may venture to {ay for Him, now He cannot ſpeak 
for himſelf, that the Summary, a Collection of Extracts haſ- 
tily put together at different Times, and in the Hurry of a 


Publick Employ; meer Hints for private Uſe, though thrown 
into ſome Method, and for the moſt Part placed under pro- 


per Heads, (as his Collections upon every Subject generally 


were,) was never intended for the Preſs nor fitted for it : 


ee eee 
nnn 


Tus Gimme on certain paſſages in Lord Chief Juſ- 
tice Hale s Works have long lain by Me, and poſſibly in 
the Opinion of ſome of my Readers come out ſomewhat 
unſeaſonably at this J uncture. The Cauſe of the Pretender 
ſeems now to be abſolutely given up. I hope in God it is 
ſo. But whether the Root of Bitterneſs, the Principles which 
gave Birth and Growth and Strength to it, and have been 
Twice within our Memory made a Pretence for Rebellion 
at Seaſons very Critical, whether thoſe Principles be totally 
eradicated I know not. Theſe I encounter in that Diſcourſe 


by ſhewing that certain Hiſtorical Facts which the learned 


Judge hath appealed to in ſupport of them, either have no 
Foundation in Truth ; or were they true do not warrant 


the Concluſions drawn from them. 


Tas nne 
an uncommon Degree of Triumph, by Thoſe who, to ſay 
no worſe of them, from the Dictates of a Miſguided Con- 
ſcience, have treated the Revolution and Preſent Eſtabliſh» 
ment as founded in Uſurpation and Rebellion; and they 
are in every Student's Hand. Why therefore may not a good 
_— be it in Seaſon ar out of Seaſan, caution the Younger 

TTY Part 


THE PRE FACE. 


Part of the Profeſſion againſt the Prejudices which the Name 
of Lord Chief Juſtice Hale, a Name ever Honoured and 
Eſteemed, may otherwiſe beget in Them? I for my Part 
make no Apology for the Freedom I have taken with the 
Sentiments of an Author, whoſe Memory I can love and 
r 
ject of Government. | 


Ir cannot be denied, and I ſee no Reaſon for making a 
Secret of it, that the Learned Judge hath in bis Writings 
paid no Regard to the Principles upon which the Revolu- 
tion and preſent Happy Eſtabliſhment are founded. The 
prevailing Opinions of the Times in which He received his 
frſt Impreſſions might miſlead Him. And it is not to be 
wondered at, if the deteſtable Uſe the Parliament Army 
made of it's Succeſs in the Civil War did contribute to fix 
Him in the Prejudices of his early Days. For in the Com- 
petition of Parties Extremes on one Side almoſt univerſally 
produce their Contraries on the other. And even honeſt 
Minds are not always ſecured againſt the Contagion of Par- 


ty Prejudice. 


Bur it matters not with us, whether his Opinion was 
| the Effect of Prejudices early entertained or the Reſult of 
cool Reflection: fince the Opinion of no Man, how Great 
or Good ſoever, is or ought to be the ſole Standard of Truth. 
He was undoubtedly very Great in his Profeſſion; and, 
which raiſeth even a great Character infinitely higher in 
Point of real Merit and juſt Eſteem, he was in every Rela- 
tion of Life a Good Man. Though the Rectitude of his In- 
tentions while under the ftrong Bias of early Prejudices, 
might ſometimes betray Him into great Miſtakes. *® 


* 


* See the Trial of the Witches at St. Ednond.- Bury before Him in March 1664. 
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I hope therefore the young Gentlemen of the ſame Ho- 
nourable Profeſſion, for whoſe Service thoſe Obſervations 
are principally intended, will take the Writings of the learn- 
ed Judge into their Hands, not barely with a juſt Opinion 
of his great Merit, but with an honeſt Reſolution to exem- 
plify in their own Conduct the valuable Parts of his Cha- 
racter. 


Ap I flatter myſelf that the Leiſure of a long Vacation 
will not be thought to have been utterly miſpent in reviſing 
and compleating that Diſcourſe. It may at leaſt ſerve to 
guard 'Young and Unexperienced Minds againſt ſome Im- 
preſſions, which a modeſt Deference to the Opinion of ſo 

Great an Author may have made upon Them. 


Serjeants-Inn, 
Feb. 27. 1762. 


M. FOSTER. 


N. B. The Reader is defired to take Notice that moft of 
theſe Papers having been written many Years ago, and the 
whole in a Manner compleated before the Acceſſion of his pre- 
fent Majeſty, whenever I uſe the Words The late King or 
Words of the like Import, I mean King Gzoxcs the Firſt. 
T need not after this Caution ſay that by every Expreſſion in- 
tended to denote the King upon the Throne, I mean 4 late 
Majeſty. 

In' citing the State Trials I make Uk of the Edition 4 


1730 for the'6 firſt Volumes, and that of 1735 for the 7 
and 8. 


ADVERTISEMENT. 


To be placed immediatch after the Preface. 


INCE the Publication of this Work I have been fa- 
voured with the Peruſal of Lord Hale's Original MS, 

all written with his own Hand; and alſo of the Tranſcript . 
bound up in ſeven ſmall Folio Volumes corrected to near the 
Middle of the third Volume by the Author himſelf ; as ap- 
pears by many Interlineations and Marginal Additions, all 
likewiſe of his Hand-writing. 


Upon a careful Peruſal of theſe MSS, (a Taſk I could not 
in my preſent Circumſtances have eafily gone through with- 
out the Aſſiſtance of a Young Gentleman who, if I do not 
greatly flatter myſelf, will in due Time make ſome Figure 
in the Profeſſion,) I am ſatisfied that I was overhaſty in 
ſaying, as I do in my Preface, That the corrected Copy was 
totally laid afide, and the Work publiſhed from the Original 
MS, comprized in one thick Folio Volume. This Miſtake, 
which I am heartily ſorry for, I was led into by the Edi- 
tor's confuſed and inaccurate Manner of writing in this Part 
of his Preface. © The Reader, he faith, may be aſſured p. 16. 17. 
« that the Edition here offered to the Publick is printed 
«FAITHPULLY from the Author's Original MS, which 
ce confiſts of one thick Folio Volume all in our Author's own 
« Hand-writing.” This led me to ſay that the Tranſcript 


C was 


[{ 


was totally laid aſide : For if the Work was faithfully pub- 
| liſhed from the Original MS, what Uſe can the Reader ſup- 
poſe was made of the Tranſcript ? 


Tx Editor, it is true, ſpeaking of the Tranſcript a few 
Lines lower doth fay, This Tranſcript therefore ſo far as 
cc reviſed and corrected by our Author, and no farther, may 
te be. deemed the Original finiſhed and perfected.“ If he 
had added that tho/e Corrections are imſerted in this Edition, 
or had uſed Words of the like Import, I ſhould have made 
no ſort of Doubt of it. But this for a Reaſon I ſhall pre- 
ſently offer could not be ſaid with Truth. I find that all 
the Paſſages which are authenticated by the Author's Cor- 
rections and Additions, except two, are inſerted in the 
Print. One of theſe, which in my Opinion carries with it 
evident Marks of Authenticity, is in the firſt Volume of 
the Tranſcript towards the End, and takes up near Eight 
Pages. It turns upon the Queſtion who is or is not a N 

within the Statute of Treaſons. 


3 to be inſerted in this Place. And as the 
moſt material Parts of it have been long in Print, I ſhall 
ſpare myſelf the Trouble of tranſcribing it. 


Many Paſſages which occur in theſe Pages are indeed 
inſerted in the Print, but not in the Order they are in the 
Tranſcript ; particularly that touching the Depoſal and Pre- 
tended Reſignation of Edward the II-, the moſt exception- 
able · Part of the whole Work. But far the greateſt Part of 
them are totall ly omitted. 


I forbear to enter farther into a Minute and Critical In- 
quiry touching the Authenticity of theſe Pages, becauſe I 
am not willing to Revive a Queſtion which hath long lain 

| IS; 


aſleep; and which through a Happy Change of Times 

and Circumſtances is now become a Matter of no ſort of 

Importance to the Publick ; Namely, what were the Au- 

thor's private Sentiments touching certain Political Queſ- 

tions which never were, nor in the Nature of Things ever 
can be, the Subject of Litigation in M gſiminſter-Hall. 


Tas other Paſſage which I have excepted is near the 
Beginning of the Second Volume of the Tranſcript, and 
mentions ſhortly divers Reaſons in ſupport of the Opinion 
of the Majority of the Judges in the Caſe of Meſſenger and 
others, who were indicted of High Treaſon for pulling 
down Bawdy-Houſes in the Time of Charles the II. This 
Paſſage, though it appears in the Author's Hand-writing 
and is copied by the Tranſcriber, is likewiſe omitted. 


Bzrors I conclude this Advertiſement I gladly em- 
brace the Opportunity it affords me of doing ſome Juſtice 
to the Memory of the learned Author. I have at the Bot- 
tom of Page 397 obſerved that ſome Words placed between 
Hooks in the Report of Sir Ralph Grey's Caſe from the 
Year-Book are omitted by him, They are omitted in the 
Print and likewiſe in the Tranſcript. But I am ſatisfied 
that this Omiſſion was not wilfully made or with the leaſt 
Intention to miſlead the Reader. The Author's known 
Character ſufficiently ſecures him againſt any Imputation 
of that Kind. But there is another Circumſtance which 
ſtrongly inclincs me to think that the Omiſſion was owing 
to meer Inadvertency in the Hurry of Compoſing or Tran- 
{cribing ; for in a looſe Sheet found among the Author's 
Papers undoubtedly of his Hand-writing, Copies whereof 
are in many Hands, the Caſe of Sir Ralph Grey is cited, 


and the whole Paſſage as it ſtands in the Year-Book is 
faithfully tranſcribed. Miſtakes and Omiſſions of this kind 
| the 


Sec 1. Hale 
134+ 135+ 


che beſt of Author, eſpecially in long Works, are ſome- 
times ſubject to, and Common Candour obligeth us to im- 
2 them to — true Cauſe. | 


— Non ego PRE 
Offender Maculis, quas aut Incuria fudit, 
Aut Humana parum cavit Matura. 


N. B. Tze Original MS. with the Tranſcript in 7 Volumes 
will for the Satisfaftion of the Curious be aged in * | 
| Britiſh Muſeum for a few Months. 


2 9 
1 * 


VAG AT TON 
TRINITY TERM, 1746. ö 


URING the Rebellion which began in Scotland, in 
| the Summer 174.5, an Act paſſed, impowering his Ma- 1g Geo. II. 
jeſty to iſſue Commiſſions for Trying the Rebels in 9. 
any County of the Kingdom, in the ſame Manner as if the 
Treaſons had been committed in that County. | 
PuxsUaNT to this Act, a * Commiſſion of Oyer and 
Terminer, and Goal Delivery, for the County of Surry, 
paſſed the Great Seal about the latter End of Trmy Term. 
It was directed to every Privy Councellor by Name, to all 
the Judges, and to ſome private Gentlemen, impowering 
them, or any three of them, ¶ Quorum un Sc. ) to execute 
the Commiſſion. OST 
Tun Precept was ſigned by the three Chiefs and the 
three ſenior Judges, and was returnable the 23* Day of Jun 
1746; which madg fifteen Days excluſive between the Teſte 
and Return. f 


TH1s was ordered on great Deliberation and Search of 
Precedents. „o 

On that Day moſt of the Judges met at Serjeants-Inn ; 
and from thence proceeded in Order of Seniority to the Court 
Houſe at Saint Margaret's Hill in the Borough of Southwark. 

Lo xD Chief Juſtice Lee gave the Charge. And the 
Grand- Jury found Bills againſt the Earls of Kilmarnock and 
Cromartie, and the Lord Balmerino; which Bills were ſoon 
afterwards removed by Certiorari into Parliament. 

On the two following Days Bills of Indictment were 
found againſt thirty-ſix of the principal Rebels taken at 
Carliſle; and againſt one David Morgan, a Barriſter at Law, 
who was taken in Szaffordſbire. 1 

Tux Priſoners were then brought to the Bar and in- 
formed that Bills were found againſt them, of which they 
ſhould ſoon have Copies: And the Court adjourned to that 
Day ſe'nnight: And Copies of the Indictments with the 


Another Commiſſion of the like Kind iſſued at the ſame Time for Middleſex; but 
there were no Proceedings on it. 


A Caption 


#2 TYE > KAPORD.:, 
ptioh were delivered the ſame Day to the Priſoners after 


the Court roſe. 6” 


July 3d. 


By this Meaſure, the Priſoners had Copies of their In- 


dictments five Days before their Arraignment, excluſive of 


that Day and of the Days Copies were delivered, and alfo 
excluſive of the Intervening Sunday. This was done E& 
majori Cauteld and in favour of Life, Sunday not being a 


Day on which the Priſoners may be preſumed to be advi- 


ling with Council and preparing for their Defence. It was 


ſo done upon the Commiſſion which ſat the ſame Summer 


in the North; and had been done upon a like Commiſſion 


in the North after the Rebellion of 1715. But the Statute 
doth not require this Caution with Regard to Sunday, nor 
is it of abſolute Neceſſity; though in Caſes of Life it is beft 
to follow Precedents, if the Time will allow of it. 

 Uron the Adjournment Day the Priſoners were ſeveral- 
ly arraigned, three pleaded Guilty. The reſt pleaded Not 
Guilty. And each of them produced an Affidavit, to which 
they were ſworn in Court, ſetting forth that a material 


' Witneſs or Witneſſes (naming the Witneſſes and the Places 


of their Abode) would be wanting for their Defence, And 
their Council, who had before been aſſigned them, moved 
that their Tryals might be put off for a reaſonable Time for 
bringing up their Witnefles. | 
Tux Attorney General prayed Time to conſider of the 
Motion and thereupon the Court adjourned to the next Day. 
Ix the Evening all the Judges in Town met at Lord 
Chief Juſtice Lee's Chambers, and agreed that the Caſe of 
theſe Priſoners differs greatly from the Common Caſes of 
Tryals in the Circuits, where Affidavits of this Kind ought 


very ſparingly to be admitted. For in Circuit Tryals the 


Priſoners from the Time of their Commitment may, and 
ought to be preparing for their Sp The Place where 


they are to be tryed is in moſt Caſes well known, and they 
have likewiſe a reaſonable Certainty of the Time long be- 
fore the Circuits begin. 


Bur in the preſent Caſe the Priſoners are to be tryed at 
a great Diſtance from the Places where the Treaſons were 
committed. And neither Time or Place for their Tryal can 
be ſaid to have been certainly fixed till Bills of Indictment 


were found againſt them, and Copies delivered to them ; 


from 
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from which Time it was incumbent on them to be prepa- 
ring for their Defence and getting their Witneſſes to Town. 

AN in Regard that the Affidavits mentioned the Wit- 
neſſes to reſide at different Diſtances from Town, ſome in 
England, and others in Scatland, it was thought reaſonable 
that in fixing the Times of Tryal, regard ſhould be had to 
the ſeveral Diſtances. | : 

Ac60RDINGLY it was agreed that with R to 
thoſe Priſoners whoſe Witneſſes reſide in England, their 
Tryals ſhould be * put off to the 15" of July; and that 
the Court would from thence proceed de Die in Diem till 
thoſe Tryals ſhould be diſpatched. And with Regard to 
thoſe whoſe Witneſſes reſide in Scotland, their Tryals ſhould 
be put. off to the 25. And on the next Day the Court 
ordered accordingly and adjourned to the 15 of July. 

N. B. Tux Act of the 19" of the King c. 1. direQtin 
that no Judge ſhall during the Time therein Wenn 
try or bail any Priſoner committed for High Treaſon with- 
out a Warrant ſigned by ſix of the Privy Councel, it was 
thought proper, Ex majori Cautela, to have ſuch Warrant 
directing the Commiſſioners to proceed to the Tryal of 
thoſe Priſoners. And ſuch Warrant was procured before 
the Tryals came on. 

Tux like Caution had been before uſed with Regard to 
the Tryal of Chriftopher Layer, while a like Act was in 
Force. 

Tus Indictment and Caption made Uſe of on this Oc- 
caſion were as follows. | 


Surry. Bs IT REMEMBERED, That at a Special Seſſion 
of Oyer and Terminer, and Goal-Delivery of our Sovereign 
Lord the King, of and for the County of Surry, holden at 
the Borough of Southwark in the ſaid County, on Monday the 
twenty third Day of June in the Twentieth Year of the Reign 
of our ſaid preſent Sovereign Lord GEORGE the Second by 
the Grace of God of Great Britain, France, and Ireland, King 
Defender of the Faith and fo forth, before Sir William Lee 
Knight Chief Juſtice of our ſaid preſent Sovereign Lord the 
Ling appointed to hold Pleas before the King himſelf, Sir 


Upon the like Commiſſions in Afiddleſex and Surry A® 1716. the Priſoners had three 
Weeks from their Arraignment. 
A 2 John 


4 
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John Willes Knight Ge. [Naming the Reſt of the Judges and 
Commiſſioners preſent] and others their Fellows Fuſtices and 
Commiſſoners of our ſaid preſent Sovereign' Lord the King, 


,affiened by Letters Patent of our ſaid preſent Sovereign Lord 


the King under his Great Seal of Great Britain, mage by Virtue 


. *þ 226 9/1 te made in this preſent Parliament, intitled, An 


CE 


Act for the more eaſy and ſpeedy Tryal of ſuch Perſons as 
- have levied or ſhall levy War againſt his Majeſty, and for 
the better aſcertaining the Qualifications of Jurors in Tryals 


for High Treafon, or Miſpriſion of Treaſon in that Part of 
Great Britain galled Scotland, to the ſaid Juſtices and Com- 


| Milioner S above-named and others, and to any three or more of 


Yhem (of whom our ſaid preſent Sovereign Lord the King willed | 


that any of them, the ſaid Sir William Lee, [Naming ſome 


others of the Judges] and others in the ſame Letters Patent na- 


mud and appointed ſhall be one) to deliver the Goal of the ſaid 
. County of the Priſoners therein being, or ſuch as ſhall. or may be 


detained in the ſame, on or beſore the. firſt Day of January in 


tbe Near of our Lord One Thouſand Seven Hundred and For- 


ty fix, for or on Account of the High Treaſon mentioned in 
the ſaid Statute in levying War againſt our ſaid preſent So- 
vereign Lord the King within this Realm, and to enquire by 
the Oath of good and lawful Men of the ſame County of all 
ſuch High Treaſons in levying War againſt our ſaid preſent 
Sovereign Lord the King within this Realm by the ſaid Pri- 
ſoners or any of them, or by any other Perſon or Perſons who 
are now in actual Cuſtody for or on Account of the ſame, or 
who are or ſhall be Guilty of High Treaſon in leuying War 


againſi our ſaid preſent Sovereign Lord the King within this 


Realm, and ſball be Apprehended and Impriſoned for the ſame 
on or before the, ſaid fr fi Day of January in the ſaid Year of 
our Lord One Thouſand Seven Hundes, and Forty Six, and 
tbe ſame High Treaſons, to hear and determine. according to 
the Form of the: ſaid Statute: by the, Oath of Sir William 


| Richardſon of, Bermondſey Knight, Sir Abraham Shard of 


and lawful: Men of the ſaid County, being then a 


„ » Knight Ofc. [Naming the re Jorge good 
there ſworn 


and charged to inquire for our ſaid preſent Sovereign Lord 
the King touching and concerning the. Premiſes in the ſaid 
Letters Patent mentioned, It is preſented, That the Bill of 
Tnaiftment to this Schedule annexed is a true Bill, 


TAE 
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Tus Joss for our preſent Sovereign Lord the King 
upon their Oath preſent, That John Hamilton late of the City 
of Carliſle in the County of Cumberland -E/quire, otherwiſe 
called John Hamilton late of the ſame Place Gentleman, Alex- 
ander Abernethy late of the ſame Place Gentleman, otherwiſe 
called Alexander Abernethy late of the ſame Place Surgeon, 
and George Abernethy late of the ſame Place Gentlamam, be- 
ing Subject of our ſaid preſent moſt Serene Sovereign Lord 
GroRGE the Second by 2 Grace of God of Great Britain, 

France, and Ireland, Ning Defender of the Faith and ſo 
forth, not having the Fear of God in their Hearts, nor hav- 
ing any Regard for the Duty of their Allegiance, but being 
moved and - ſeduced by the Inſtigation ef the; Devil as falſe 
 Traitors and Rebels againſt our aid preſent Sovereign Lord 
' the King their Supreme true natural lawful and undoubted 
Sovereign Lord, entirely withdrawing that cordial Love, ae 
that true and dur Obedience, Fidelity and Allegiance; s 
every. Subjeft of our ſaid preſent Savereign Lord the Kings 
ſhould and of Right. ought to bear towards our ſaid preſent. 
Sovereign Lord the King; And alſo deviſing and: (as nuch 
as in So lay) moſt wickedly. and traiteroufly. intending to 
change and ſubvert the Rule and Government of this Kingdom: 
duly and happily eſtabliſhed under our ſaid bor 1 
Lord the King, and alſo to depoſe deprive our ſaid pre- 
ſent Sovereign Lord the King 2 Title, Honour and Royal 
State, and of his Imperial Rule and Government of this Kin g- 
dom, and alſo"to put and bring our ſaid preſent Sovereign 
Lord the King to Death and final Deſtruction, and to raiſe 
and exali the Perſon pretended to be Prince of Wales, during 
the Life of James the Second late King of England and ſo 
forth, and ſince the Deceaſe of the ſaid late King, pretending 
to be, and taking upon himſelf the Stile and Title of King of 
England by the Name of james the Third, to the Crown and 
zo the Royal State and Dignity of King, and to the Imperia 


/ 
Rule and Government of this Kingdom, upon the tenth Day 
of October in the nineteenth Year of the Reign of our ſaid 
preſent Sovereign Lord the King at the City of Carliſle afore- 
ſaid, in the County of Cumberland aforeſaid, with a great 
Multitude of Traitors and Rebels againſt our ſaid preſent So- 
vereign Lord the King (to wit) to the Number of Three Thou- 
and Perſons (whoſe Names are as yet unknown to the ſaid 
B Turors) 
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Juror: ) being armed and arrayed in a Warlike and Ho fe 
Manny (to wit) with Colours diſplayed, Drums beating, Pipes 
playing, and with Swords, Clubs, Gites, Piftals,- and divers 
_ other Weapons as well offen/ove as defenſroe, with Force and 
Arms did falſly:and tranterouſly aſſemble and join themſelve 1 a8 
againſt our ſaid preſent Sovereign Lord the King, and then 
| and there with Force and Arms did falſly and-traiterouſly, 
ahd in a Warlike and Hoſtile'Manner array and diſpo oe em- 
fehoes"again}} our ſaid prejent Sovereign Lord the King, and 3 
then and there with Farce and Arms, in Purſuance and Exe- 


cution of ſuch their wicledi traiterous Intentions and Purpoſes 


aforeſaid, did*falfly and. traiterouſly prepare, order, wage 
5 20e 4 hoe bel; cruel War.againf} 5 Jaid preſent So- 
' wereigh Lord the Ning, tben and there committing and pen-— 
petrating a miſerable. and cruel Slaughter of. arid amn. 
1 — 455 fait J Subjetts 'of aur ſaid preſent \Srvercign Lord the 
Ling, and alſo. then and there during the faid 1 War with 
Force and Arms did with the ſaid Traitors and Rebels. fo af- ; 
* ſembled, armed and arrayed as afareſaid;- fallly and traite- 
rouſſy againſt the Will of aur ſaid preſent Sovereign Lord the 
Ling, enten imo and take Poſſeſſion of the. ſaid City of Car- 
| lifle aud the Caſtle thereto belovging  dvithiri the Jane City,” 
(the ſaid. City and Caſtie being a City and"Caftle of our ſaid 
. preſent Sovereign Lord the Ring ond the faid City and Cafe 
tile with Force and Arms then GX thay aid. falſly and trai- 
zerouſly poſſe}s, bold, keep, maintain and defend,” againſt our © 
aid preſent Sovereign Lord the King, again ibe Duty of - 
their - Allegiance, af the Peace of our ſaid . preſent Soube- 
reign Lord the King, bis Crown and Dignity, and alſo againſt 
| the Form of jou Starute in Juch Caſe made ow. 3 


N B. Tuts Indictment nad Caption were made ule of 
5 all the Rebels who were tryed in Surry, except 

neas Macdonald; ſave that the Overt Acts were laid in 
different Counties of England or Scotland, as the Caſes re- 
ſpectively required; And alſo fave that the Overt Act of 
taking and poſſeſſing the City and Caſtle of Carlifle was 
not charged on thoſe who were not concerned in * Part 
of the Rebellion. 

Taz Indictment againſt Ænucas Macdonald was in the 
ſame Form, but concluding as follows. He the ſaid Xneas 
Macdonald, 
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One Thouſand Seven Hundred and Forty fix. 


Prayer Place... 


= — 
oa 
- . 
- = 
* 
- 


Mi Towns Gab, Ih 15. 2 


be brought to the Book, the hole Pannel 
called over- once in- the Priſoner” s heating, that he might 
take notice who, did and who did not appear: which they 


Attorney General did not oppoſe it. 


they had no Freehold in the County, were examined upon 


they had no Freehold were ſet aſide. Thoſe who anſwer- 
ed that they had both Freehold and Copyhold were aſked 
whether both put together did amount to ¶ 10 a Year; and 
if they did, hat was nel NN 
though the Freehold alone was under ( 10 ; 


the 4 and 5 W. M. compared. 


that he was at the Time of the Rebellion in the Service 
and Pay of the French King, and ſo intitled, as they in- 
ſiſted, to the Benefit of the Cartel for Exchange of Priſon- 
ers: But the Court declared that ſuch Proof is not to be 
admitted. It is no Defence in a Court of Law, nor is it ſo 
1 as an Excuſe, that he had entered into the Service of 
open Enemy. See the Caſe of Æneas Macdonald. 
9 E y then inſiſted on what they (very improperly) call- 
ed the Capitulation at the Surrender of Car/flce. In this 
likewiſe the Court overruled them. It is no Sort of De- 


F 2 _ This was done in Layer's Caſe after a = longer Debate than the Matter 
clerv 


& 7'S fence 


Macdonald, otherwiſe called Angus Macdonald, having been 
Adprebended and Impriſoned for the High Treaſon above men- 
riened, before the firſt Day of ſanuary. — Year ar Land | 


"T's enn of this 4 will be mentioned; an 1 | 


115. Council W that before any. Jutyinari EI 
might be 


ſaid would be a” conſiderable Help to him in taking his 
Challenges.“ This was done by Order of the Courts and the: 


a 7 oire dire to that Matter: and on their anſwering that 


The Court grounded this Rule on the Bill of Right: and . w. 
T Hrs Priſoner's Council offered to call a Winne to 3 44. 


EVIRV Juryman as he came to the Book was alked whe- "i 
ther he was a Frecholder or no. [Thoſe who anſwered that 


- which is the preſent Caſe, do charge the Overt Acts on one 


Colonel Carey was examined. touching the Terms upon 
- which the Surrender was made. And he ſwore that the 
Duke expreſly reſerved the Rebels in Carliſie to be dealt 
Tux Court then obſerved that the Priſoners had Kats 
the whole Benefit of the Terms offered by the Duke, in 
that they were not immediately put 10 the Sword, but were 
reſerved” for his Majeſty's Plealure; ; which now appears to 


their Defence accotding to Law. 


that Time; And ſaid, that however the Reſolutions. with 


Vet now, by that Act, no Evidence is to be given but of 
Overt Acts laid in the Indictment; and conſequently the 


That in this Caſe eſpeciallythe King's Council are not at 


Days and Times as well before as after. 


Act; What was Evidence at Common Law is in this Re- 
ſpect Evidence ſtill; And as to the Charging the Overt Acts 
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fence in a Court of Law. But to prevent Viſconſtructions, 


with as His Majeſty ſhould Neale. + 


be, that they ſhall have a fair Trial, and e. to * 


Tux y then inſiſted that the Overt Ad are a is 
wo Indictment to be committed on the 10% of QFober, * 
and that all the Evidence is of Overt Acts ſubſequent to 


Regard to this Point may have been before the 7 W. 3“. 


Overt Acts muſt be proved in ſuch Manner as they are laid; 


Liberty to vary in their Proofs from the Day laid, ſince 
they have confined themſelves in the Indictment to one 
Day, and have not charged (as they ſaid in moſt of the 
Precedents it is charged) that the Defendant did commit 
the Treaſon charged on him on the Day laid, and at divers 


To this the Sollicitor General anſwered that the * W. 

3. makes no Alteration with Regard to this Point, ſo as to 
make either Time or Place more material than they were 
before the Act; The Act indeed ſaith, that no Evidence 
ſhall be given of any Overt Acts not laid in the Indictment; 
But what is or is not Evidence of ſuch Overt Acts, is left 
upon juſt the. ſame Foot in this Reſpect as it was before the 


at divers Days and Times as well before as after the Day 
particularly mentioned; He faid that the greateſt Part of 
the Precedents He had ſeen of Indictments for levying War, 


Day only. 
* See Lord Wintn's Trial 6. St. Tri. 
SIR 
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81 Richard LLogd offered to ſpeak on the ſatne Side; 
* the Court told him, he need hot give himſelf the Trou- 
ble of ſpeaking to the Point on which there could be no 
Doubt, and overruled the Objection. + 
"on T dun was convicted and executed. 


A. De4con's'Cah, 2 17. 1746. | 


N Mr. Deacon's Caſe his Council. objected to We re- 
ceiving the Evidence of one Craig a Printer touching 
the Priſoner's obliging him to print the Pretender's Mani- 
feſto at Mancheſter, and bis publiſhing of it there, while 
the Rebel Army was in the Town; and alſo to the read- 
ing the Manifeſto. They inſiſted that this ought not to be 
given in Evidence, becauſe it is an Overt Act not laid in 
the Indictment; and alſo becauſe the Orders were given 
and the Manifeſto printed and publiſhed in Manchefter, and 
all the Overt Acts are laid in Cumberland. 
Bur it was anſwered by the Court (Lord Chief Juſtice 
Willes, Tuſtice Abney, and Juſtice Foſter ) that an Overt Act 
not laid may be given in Evidence; if it be a direct Proof 
of any of the Overt Acts that are laid. 
Ox = of the Overt Acts charged in this Indictment is the 
aſſembling and marching Modo Guerino, in Order to de- 
poſe the King and to ſet the Pretender on the Throne. It 
is proved that the Priſoner with the reſt of the Rebel Ar- 
my was at Mancheſter and appeared in an Hoſtile Manner 
there. Now what ſtronger Proof can there be that the Pri- 
ſoner joined this Army for the Purpoſe mentioned in the 
Indictment, than his cauſing to be printed and diſperſed 
among the People the Pretender's Manifeſto? It never was 
doubted that the being preſent with Rebels and joining in 
2 the Pretender, might be given in Evidence on 
uch an Indictment as this; and yet that Circumſtance was 
never expreſly laid in any Indictment. But tis ſufficient 
The Lord Balmerin oh had neither Council nor Witneſs at his Trial, inſiſted on 
the ſame Point. And the Houſe out of their extream Tenderneſs in Caſe of Life ( after 
my Lotd Chancellor had delivered his Opinion clearly that the Time is not material, 
provided the Treaſon be committed before. the Bill found) put the Queſtion to the Judg 1 


Lord Chief Juſtice Lee delivered the unanimous Opinion 2 the Judges, that the D 
not mateual, provided the Treaſon be proved to have been — before the hs 


the Bill, 
C that 


THE REPORT. 


that i it proves Quo Anime the Rebel Amy was raiſed, and 
uo Anim the Priſoner joined it. | 
As to the Objection that this Fact was not dende in 
: . Cumberland, where all the Overt Acts are laid, Mr. Juſtice 
Abney and Mr: Juſtice Fofter held, that it is indeed neceſſa- : 
ry on this Indiẽtment that /o-e Overt Act laid be proved 
on the Priſoner in Cumberland ; but that being Jos. Ads 
of Treaſon tending to prove che Overt Acts laid, though 
* in a Foreign County, may be given in Evidence. . 
Ap the Manifeſto was read. 
| _Loxp Chief Juſtice Willes declined giving any Senken 
on the ſecond Point. But no Objection was made during 
the whole Courſe of the Trials to the giving Evidence of 
Overt Acts in a County different from that where the Fact 
was laid, an Overt Act having been firſt proved in the 
proper County. And that * Sort of Evidence was given in 
_ almoſt all the Tryals. 
9 Deacon was convicted and executed. 


en Beawick's a 7 174. 


N the Caſe of Jobn Berwick, there was only one Wit- 
neſs that proved him to have been in Arms with the 

Rebels. This Witneſs proved that he was inrolled and re- 
viewed as a Lieutenant in the Regiment called the Man- 
cheſter Regiment, and did Duty as ſuch at Penrith and 
Carl 

155 other Witneſſes (Officers in the Duke's 8 
ſwore, that after the Surrender of Carliſie, they were or- 
dered by the Duke to take an Account of the Names of 
the Officers and of their reſpective Ranks in the Rebel Gar- 
riſon; that accordingly they went to the Priſon where the 
Officers were confined apart from the Common Men, and 
took ſuch Account of them; that the Priſoner Beruicl 
N among the Officers, and gave in his Name to 

em as . in the Mazichefter Regiment. 


© ® The like Evidence was given in moſt of the Trials after the Rebellion of 1715. 
And admitted by the Judges upon the Commiſſion in the North this Summer, 
See the Caſes of Layer and Sir William . in the State Trials. 


Loo 
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N Lord Chief Juſtice Miller and Mr. Juſtice Alney were 
of Opinion that this Declaration of the Priſoner is not to be 
conſidered as a bare Copfeſſion ow the Fact, but as an Evi- 
FP Ke of the Fact itſelt, vig. that the Ficoer did appear 


Tbey thoug ht too, that a Confeſſion after the Fact, proved 


W. 
Mi. u. Juſtice. Fo Fo fer doubted whether this Declaration — 
in AT after the Surrender, can be conſidered in any 
ale Light 15 as a Confeſſion after the Fact. And with 
to a Confeſſion after the Fact, He ſaid he never 
| ea whether it might be given in Evidence as a'corro- 
borating Proof; His Doubt was, whether it being proved 
by wo Witneſſes ; is a concluſive Evidence, or an Evidence 
* of itſelf to convict without other Proof. Since the 


a care in Open Court. + «+ 
Berwick was convicted upon the wine of the Off- 
cers and of the other Witneſs, and was executed. 
Juy 22. 1746. 

All the Priſoners who then ſtood convicted were ade 
to the Bar to receive Judgment ; and their Council Ser- 
jeants Wynne and Eyre took two Me iy in-Arreſt of 
Judgment. 
15. Tua the Teſte of the Commiſſion i is not ſet forth i in 
4 Caption of the Indictment, and conſequently for aught 
e on the Record, the Commiſſion iſſue before 

e Commencement of the Act, on which this Commiſſion 
is grounded; And if fo, the whole procepcing 4 is coram non 

udice. 
7 To this it was, anſwered by the Attorney Bann, and 
agreed by the Court, that the Juriſdiction of the. Court 
doth fufficiently appear on the Record. The Act of Par- 
liament is undoubtedly the Foundation of this Proceeding: 
The Act and this Commiſſion grounded on it are recited in 
the Caption: and it is expreſly e that the Commiſ-· 


* Upon further Conſideration I doubt there was too , much Refinement i in this Diſtinc- 
tion. See 1. Diſc. c. 3. S. 8. 

+ The * * * wr be 28 upon the Sen the North this Sum- 
mer; upon the Authority of the pinions previeus to the of and Fran- 
cia. See my Diſcourſe da High Tresen, Chap. 3.8 8. 8. * he 4 


C- 2 ſion 


take the Rank of a Lieutenant in the Rebel Garriſon. x 


by two. Witneſs, was ſufficient to convict within che 7. 


3. ſeems to require two W. to Overt Acts, or 


11 


12 


» Ren 


ſion did iſſue by Virtue of the Act. Whieh could not be 
true unleſs the Commiſſion was ſubſequent to it. 


Tu sI Second Exception, and on wliich they emed 


chiefly to rely, was that the Act impowers the. Crowu to 


iſſue Commiſſions for trying Perſons then in Cuſtody or ub 


ſhall. be in Cuſtody for High Treaſon in leoying War before 
; the firſt Day of January next, and it is not alled ged in the 
Indictment that the Priſoners were in Cuſtody at the Time 


of the Indictment: And conſequently it doth not appear 
on the Record, that the Goure hath any enn er the 
Priſoners. ®* 
To this it was bg by the Attorney Gerad and 
by the Court, that it doth ſufficiently appear on the 
Record as it now ſtands, though not ws on the Indict- 


ment, that the Priſoners are in Cuſtody ; the Record al- 


led oeth that the Priſoners at the Time of their Arraignment 
being brought to the Bar in the Cuſtody of the Sheriff to 
whoſe Cuſtody they had before been committed for the Cauſe 
aforeſaid, were aſked &c 

+T ns Common Commiſſion of Goal Delivery extendeth 
only to Priſoners in actual Cuſtody; and yet it was never 
thought neceſſary to alledge in the Indictment that the De- 
fendant was then actually in Priſon; And if this Exception 
was to prevail, it would impeach all the Judgments that 
ever have been given at any Seſſions of Goal Delivery. | 

THar the Act on which the Preſton Rebels were tryed 
runs in the very Words of this Act, all the Indictments at 
that Time were as theſe are, and this very Exception was 
then taken and overruled. 

Loxp Chief Juſtice Lee produced a Note he took at 


that Time in the Caſe of the King and Oxburgh : the 


ſame Exception was then taken a an overruled upon the 
Reaſon laſt before given. 


r was then given as in Caſes of- High 
Treaſon. 


Ma. Serjeant Eyre afterwards, viz. . Auguſt 2*, took an 
Exception that — ſome Affinity to the laſt in behalf of 


See the Caſe of Aneas Macdonald inf. 

+ V. 12. Mod. 449. the ſame Point. 

t Upon the Trials of the Lords Kilmarnock, Cromartie and Balmerino, to guard againſt 
this Obje&ion the Warrants for their Commitment were returned by the Lieutenant of 
the Tower, read and entered on the Journal. 

Donald 
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It was, that it doth not a that the Priſoners were ap- 
prebended; and ſaith he, in Fact they were not Apprehend- 


that ſhall be apprehended and in Cuſtody. 
Tunis fine-ſpun Objection was likewiſe overruled; The 
Surrender was as much upon Compulſion, as the Submiſ- 
ſion of a Perſon who eries for Quarter in the Heat of Battle, 
is. In both Caſes the Submiſſion is by reaſon of a — 
F bes and for Fear of immediate Death. 


ALEXANDER M'GROWTHER's Caſe, 
Ju 31. 1746. 


N the Caſe of Allan M Growther, there was full 
Evidence touching his having been in the Rebellion ; 
and his acting as a Lieutenant in a Regiment in the Rebel 
Army called the Duke of Per:h's Regiment. The Defence 
he relyed on was, that he was forced in. 
AND to that Purpoſe he called ſeveral Witneſſes, who 
in general ſwore that on the 28 of Auguſt the Perſon call- 
- Duke of Perth, and the Lord Strarhallan with about 
Twenty H. ioblanders came to the Town where the Priſoner 
lived. That on the ſame Day three ſeveral Summons were 
ſent out by the Duke requiring his Tenants to meet him, 
and to conduct him over a Moor in the Neighbourhood, 
called Luiny Moor. That upon the third Summons the 
Priſoner, 1 is a Tenant to = Duke, with about Twelve 
of the Tenants appeared: That then the Duke propoſed to 
them that they ſhould take Arms and follow him into the 
Rebellion. That the Priſoner and the reſt refuſed to go; 
Whereupon they were told, that they ſhould be forced, and 
Cords were brought by the Duke's Party in Order to bind 
them; And i then the Priſoner and ten more went off, 
ſurrounded by the Duke's Party. | 
Tus Witneſſes ſwore that the Duke of Perth threat- 
ened to burn the Houſes, and to drive off the Cattle of ſuch 
of his Tenants as ſhould refuſe to follow him. They all 
D ſpoke 


Donald M. Donald and ſome others who then ſtood con- 
victed and were brought to the Bar to receive Judgment. 


ed but Surrendered. Whereas the Act of Parliament on 
which the Commiſſion is grounded ſpeaks only of Perſons 


13. 
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Exerciſe over their Tenants; and of the Obedience, (even 


t- Hale, 50. 


1 HRE RET ON r. | 
ſpoke very extravagantly of che Power Lords in'Scorland 


to the joining in Rebellion) which they expect from them. 


Los Chief Juſtice Lee, in ſumming up. obſerved to 
the Jury, that there is not nor ever was, any Tenure which 


obligeth Tenants to follow their Lords into Rebellion. 
AND as to the Matter of Force, he ſaid, that the Fear 
of having Houſes burnt or Goods ſpoiled, fuppoſing that 
to have been the Caſe of the Prifonee, is no Excuſe in the 
Eye of the Law for joining and marching with Rebels. 
Tux only Force that doth excuſe, is a Force upon 7þ+ 
Perſon, and preſent Fear of Death; and this Force * Fear 
muſt continue all the Time the 'Party remains with the 
Rebels, It is incumbent on every Man, who makes Force 
his Defence, to ſhew an actual Force, and that he quitted 
the Service as ſoon as he could; Agreeable to the Rule laid 
down in Oldcafile's Caſe, that they joined pro timore Mor- 
tis & receſſerunt quam cito potuerumt. 
H then obſerved that the only Force the Priſoner pre- 


tends to, was on the 28 of Augu/t; and that he continued 


with the Rebels and bore a Commiſion. in their Army, till 
the Surrender of Carl: fe, which was on or about the 300 
of December. 
The Jury without going from the Bar found him Guil- 
ty. But he was not executed. 
N.B. Al L the Judges that were in Town were preſent 
and concurred in the Points of Law. 
N.B. Many of the Scotch Priſoners made Force their 
Defence and produced - the ſame Sort of Evidence as 
M Growther did; and the ſame Directions in Point of Law 


were given as in his Caſe, And the Matter of Fact whether 


Force or No Force, and how long that Force continued, 
_ every Circumſtance tending to ſhew the Practicability 


S acticability of an + Eſcape, was left to the Jury on 
Evidence. 


Auguſt 23. 1746. 
Tris Day Bills of Indictment were found againſt Alex- 
ander Kinloch and Charles &. inloch and others of the Rebels 


VB. Ener it would, be in the Poyrer of any 
Leader in a Rebellion to indemnify all his Followers, 
1 See 1 Diſcourſe, Chap. 2. 8, 8. 


to 
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to the Number of 22. The Overt Acts were laid in diffe- 
rent Shires in Scotland according to the reſpective Caſes of 
the Priſoners. And then the Court adjourned to the 2* of 
September for the Arraignment of the Priſoners. 1 
September 2. 1746. | 

On this Day, (there being no other Judge in Town) 
Mr. Juſtice Fofer fat with two other Commiſſioners for the 
Arraigning the Prifoners. Alexander Kinloch and Charles 
Kinloch and the reſt of the Prifoners, who were Scorchmen 
born, upon their Arraignment feverally delivered a Paper 
into Court whereof the following is a Copy. 

As I intend to inſiſt on the of the Act of 
Union, by which all the Laws in Scutland at that Time 


« Scotland, and declared to be unalterable by the Parlia- 
« ment of Great Britain, except for the evident Utility of 
« the Subjects within Scotland; And as I am a Subject born 
« within Scotland, and ſtand indicted for Treaſons 

« to have been committed by me in Scotland, I humbly 
« beg that the Court will be pleaſed to aſſign me Council 
and a Solicitor to adviſe me as to the Manner of Framing, 
« and the Uſe to be made of this Defence; And that the 
Court will be pleaſed to indulge me in a few Days Time 
« to adviſe with them, before I am compelled to plead ; 
< leſt by pleading I may be deprived of the Benefit of any 
« ſuch Defence.” 

Ma. Juſtice Fofter told the Priſoners that Copies of their 
Indictments having been delivered to them in due Time, 
they ought now to have been ready to plead ſuch Pleas as 
they would ſtand by; and that the Court expected they 
ſhould now plead accordingly. He told them withal, that 
if the Matter contained in their Papers would avail them at 
all, they would have the full Benefit of it upon Not Guil- 
ty: Since it amounts to no more than that their Caſes are 
not within the Act of the laſt Seſſion, by Authority of 
which Act alone, this Court ſits. They then ſeverally plead- 
ed Not Guilty. 


« which concern private Right are ſaved to the Natives of 
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The Caſe of ALEXANDER KINLOCH and 
CHARLES KINLock, Ocfaler 28. 1746. 


RESENT Lord Chief Juſtice Willes, Mr. Juſtice 
Foſter, and Mr. Baron Clive. Alexander Kinloch and 
Charles Kinloch, who were the firſt of the Priſoners con- 
cerned in the Paper delivered the Second of Seprember that 
were brought to Trial, were ſet to the Bar; and they 

Tecing in their Challenges, One Jury was ſworn and 
his ed with them by the Clerk of the Arraignments. The 
Junior Council for the Crown opened the Indictment, and 
the Solicitor General in a few Words opened the Evidence. 

WEN the Council for the Crown had proceeded thus 


far, The Chief Juſtice, before any Evidence was given, told 


the Priſoners Council, that He was informed they had ſome 


Objection to make in behalf of their Clients grounded on 
the Act of Union. Which Objection He ſaid was proper to 
be ſpoke to before the Council for the Crown went into 
their Evidence. Whereupon Mr. Jodrell one of the Priſoners 
Council ſtated his Objection and ſpoke largely to it. The 
Chief Juſtice then ſaid that the Objection being in Nature 
of a Plea to the Juriſdiction of the Court, could not be 
made on the Iſſue of Not Guilty; nor could any Evidence 
in ſupport of the Objection be received upon that Iſſue; 
And therefore propoſed that a Juror ſhould be withdrawn ; 
and that the Priſoners ſhould have leave to withdraw their 
Pleas of Not Guilty, and to plead this Matter Specially : 
And that the Attorney General might Demur, and ſo the 
Point would come regularly before the Court. | 
Mx. Juſtice Fofter ſaid on this Occaſion, that when He 
aſſured the Priſoners, they would have the full Benefit of 
this Objection on their Plea of Not Guilty, He had no In- 
terition of leading them into a Difficulty, which they could 
not get clear of, without the Indulgence of the Court. He 
thought they would be intitled Ex mero Fure to the full 
Benefit of the Objection without ſuch Indulgence ; And 
added, that the Principle He went upon was this, If there 
be any Weight in the Objection, it muſt be that the Caſe 


of the Priſoners is not within the Act of the laſt Seſſion, 
| under 
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under which Act alone this Special Commiſſion is executed. 
And if it be not within that Act, it 1s a Caſe at Common 

Law; and conſequently, taking it to be a Caſe at Common 
Law, if no Overt Act be mas Fo in the County where the 
Commiſſion fits, and whence the Jury e the 1 
muſt of Courſe be acquitted. 

S1 Jobn Strange of Council with the Gama, r. 
inſiſted that in Point of Law the Priſoners were intitled to 
the Benefit of the Objection on Not Guilty, if they could 
avail themſelves of it; And the Attorney General offered 
to wave all Advantage that might be taken againſt the Pri- 
ſoners, if any Advantage could be taken; and preſſed that 
the Tryal m 1 upon the Iſſue 3j ä — — 
that the Merits of the Objection might be now conſidered. 

Bor it was otherwiſe "Ordered. "And a Juror was with- 
drawn and the Jury diſcharged upon the Motion of the Pri- 
ſoner's Council, and at the Priſoner's Requeſt, and with 
the Conſent of the Attorney General. And the Priſoners 
withdrew their former Plea, in order that they might be 
ready the next Day with their Pleas to the Juriſdiction in 
Form. To which the Attorney General declared he would 
Demur inftanter. 

And the Court adjourned to the next Day. 
Tur r IEIAge 
followeth. 


Uyon the Motion of Charles Hamilton Gordon Eſquire 


and 3-61 Joddrell E/qr. being aſſigned as Council for 
the Defendants in this Cauſe and by their Conſent, and alſo 
at the Defire and Requeſt and by the Conſent of the Defend- 
ants now at the Bar Tos and alſo by the of Mr. At- 
torney General on behalf of the King, It is ordered by the 
Court here, that Richard Foy the laſt of the Jurors faorn 
and impannelled in this Cauſe be withdrawn. out of the Pan- 
nel : and that the reft of the Furors in this Cauſe be diſchar- 
ged ; Mo Evidence what been given to the ſaid 
in this Cauſe either on the Part of the King or of the 
Defendants. And it is further ordered by the Court here that 
the ſaid Defendants have leave: to withdraw. their Pleas of 
Not Guilty by them formerly pleaded to the Indiftment in this 
Cauſe, and have leave to Plaus to the Juriſdictiam of this 
E Court : 


Plea. 
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Cuurt: And that the ſaid Defendants have Time 'till to mor 
row to put in ſuch Plea. And that they deliver Copies of ſuch 
Plea to Mr. Sharpe Solicitor for the King in ibis Cauſe by 
Eight of the Clock this Evening. And thereupon the ſaid De- 

ants do now here at the Bar withdraw their ſaid Pleas of 
Wot Guilty, in order to put in ſuch Plea to the Furiſdiftion 
of this Court as aforeſaid. 


October 29. 1746. | 

Ox this Day, preſent the ſame Judges as Yeſterday. 

Alexander Kinloch was farſt ſet to the Bar and again Arraign- 

ed, whereupon he tendered a Plea ingroſſed on Parchment 

and ſigned by his Council Mr. Gordon and Mr. Jodrell; to 

which the Attorney General demurred, and the Priſoner 
inſtantly joined in Demurrer. | 


Au p the ſaid Alexander Kinloch in his own proper Per- 


fon comes and having heard the Indiftment aforeſaid read, 


and protefling that he is Not Guilty of the Premiſes charged 
in the ſaid Indiftment, for Plea Mevertbelgſs ſaith, that be 
ought not to be compelled to anſwer to the ſaid Indiciment: 
Becauſe he ſaith that the Kingdom of Scotland before and 
until the Time of the Union of the two Kingdoms of England 
and Scotland was regulated and governed by the proper 
Laws and Statutes of that Kingdom, and not by the Laws 
or Statutes of the Kingdom of England ; and that ever fince 
the ſaid Union of the ſaid two Kingdoms that Part of the 
Realm of Great Britain called Scotland hath been, and yet 
is governed and regulated by the proper Laws of that Part 
of the ſaid Realm called Scotland, and not by the Laws of 
that Part of the ſaid Realm called England. 

Arp the ſaid Alexander Kilnoch further ſaith that 
within the ſaid Kingdom before the Union of the ſaid two 
Kingdoms, and until the ſaid Union thereof, and within that 
Part of Great Britain called Scotland ever fince the ſaid 
Union, there hath been and now is a certain Court called the 
Court of Fufticiary ; and that all and fingular Offences of 
High Treaſon committed within the ſaid Kingdom of Scotland 
before and until the ſaid Union, and within that Part of the 
Kealm of Great Britain called Scotland fence the ſaid Union 
by the Matives thereof, apprehended or taken for ſuch Offences 
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there ( except Peers of the Realm tory: Britain ) have 
he md-of M ight ought to be enqui oy CG 
mined in the ſaid — wh Tultciary b fore the Fuſtices of 
that Court, or in ſome other Courts or before other Juſtices 
within the ſaid Realm of Scotland before the Union, and 
within that Part of - the Realm of Great Britain called Scot- 
land fince the ſaid Union ; and not in any Courts or before 
any Juſtices within the Realm of England before the ſaid 
Union, or within that Part of the Realm of Great Britain 
called England fince the ſaid Union. 

AN p the ſaid Alexander Kinloch further ſaith that Fo- 
chabars in the Shire of Murray in the ſaid Indifiment men- 
tioned, the Place where the ſaid Offence contained in the ſaid 
Indictment is ſuppoſed to have been committed, before and 
until the ſaid Union of the ſaid two Kingdoms was within. 
and Parcel of the ſaid Kingdom of Scotland, and ever fince 
the ſaid Union was and now is lying within and Parcel of 
that Part of the Realm of Great Britain called Scotland. 

AND the ſaid Alexander Kinloch further ſaith that be 
was born within that Part of the Realm of Great Britain 
called Scotland {to wit) at Fochabars aforeſaid ; and that at 
the Time when the ſaid Offence in the ſaid Indictiment con- 
tained is therein ſuppoſed to have been committed and lon 
before that Time and fince, he the ſaid Alexander Kinl 
was refident and commorant within that Part of Great Britain 
called Scotland {to wit) at Fochabars aforeſaid. And this be 
is ready to verify. Wherefore the ſaid Alexander Kinloch 
prays Judgment If the Court of our Lord the King here will 


further proceed upon the Indiftment aforeſaid againſt him, 
and that he may be diſmiſſed from the Court here of and upon 
the Premiſes E 
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AN D tbe ſaid Sir Dudley Ryder &. * Attorney Gene- Demurrer. 


ral of our preſent Sovereign Lord the King, who for our 
ſaid preſent Sovereign Lord the King in t 45 behalf proſe- 
cuteth, as to the ſaid Plea of him the ſaid Alexander Kinloch 
bs bin abies — 2 e/aid, for our ſaid preſent Sove- 
reign Lord the King ſaith, that the ſaid Plea and the Matter 
therein contained, are not Cans in Law to preclude the 
Court here from their Juriſdiction to hear and determine the 
High * mentioned and — in the — — 
a 
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an upon him the ſaid Alexander Kinloch 
in and by the ſaid Indif#ment. Wherefore for want of a 
proper and ſufficient Anſwer in this behalf he prayeth Judg- 
ment, and that #be ſaid Alexander Kalbe may a in 
Court here to our ſaid preſent Sovereign Lord the King 


Wh and concerning the Premiſes aforeſaid. 
And the ſaid Alexander Kinloch lkew/e. 


TRE Priſoner's Council admitted, that his Caſe is with- 
in the Letter of the Act of the laſt Seſſion by Authority of 
which this Court fits : But inſiſted, that by the known 
Rules of Conſtruction, if any great or manifeſt Inconve- 
niences do ariſe from adhering cloſely to the Letter of the 
Act, the Court ought, and always doth depart from -the 
literal Conſtruction. 

Tu Conſtruction they inſiſted on was, that for Offen- 
ces committed in England, Commiſſions might iſſue for 
hearing and — the ſame, in any County of Eng- 
land; and for Offences committed — e. the like 
ä might iſſue into an ty of Scotland, 
which would, the ſaid, maths f the Keds of the \A@ 
mentioned in the Þ Preamble ; and would at the ſame Time 
avoid all the mur. which the Conſtruction con- 
tended for in behalf of the Crown is attended with. 
- Taz y then mentioned ſeveral Inconveniences attending 
ſuch a Conſtruction of the Act: Some of which might poſ- 
ſibly have merited the Attention of the Legiſlature at the 
Time the Act 
Mx. Attorney General, i in anſwer ſaid, that the Rules of 
Conſtruction 'as to Acts of Parliament grounded on 
Inconveniences, whether Imaginary or Real, hold. in no 
Caſes but where the meaning of the A& is doubtful : In 
plain Caſes where the — of the Legiſlature is Evi- 

dent, tis the Duty of the Court to put the Law in Execu- 
tion, and to leave all Conſiderations of Inconveniences to 
the Legiſlature. And if the Parliament had intended that 
different Commiſſions ſhould iſſue for the Trial of Trea- 
ſons committed in England and Scorland reſpectively, they 
would have ſaid ſo: they would not have impowered his 
Majeſty to iſſue Commiſſions into any County or Shire with- 
in the United Kingdom. 


Anp 
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A 15 the Objection He ſaid is not new, it was made, 
but without Effect, in behalf of a Scarchmam concerned in 


the Rebellion of 1715. | ; e 
TRR Lord Chic Heure declared his Opinion, in which 
the other Judges preſent concurred, that the Priſoner's Birth, 
Refidence and Apprehenfion in Scotland are Facts perfect- 
ly immaterial to the preſent Queſtion. That they would 
have been ſo if the Caſe had been at Common Law. For 
at Common Law every Man is Triable, not where he was 
born, reſided, or was apprehended, but where the Fact was 
committed; That theſe Facts being immaterial, and the 
whole Merits of the Objection appearing on the Face of the 
Indictment the Priſoner might as well have Demurred to it, 
as pleaded in the Manner he hath done. | 

Trar in ſo plain a Caſe as this is, Arguments ab incon- 
venienti are of no Weight: The Law muſt take it's Courſe : 
Inconveniences in plain Caſes are proper only for the Con- 
ſideration of the Legiſlature, -— | 
His Lordſhip obſerved that the Words, This Realm, oc- 

eur in four or five Places in the Act, and that in every Place 
where they do occur, Except in the Clauſe in Queſtion, 
they inconteſtably mean the united Kingdom of Great Bri- 
tain, and can mean nothing elſe: And by no Rule of Con- 
ſtruction can they be reſtrained in this Single Clauſe, to 
that Part of the Kingdom called England. 

TR Court overruled the Plea, and ordered that the Pri- 
ſoner ſhould plead over to the Treaſon, and he Not 
Guilty. Charles Kinkch was then brought to the Bar, and 
being Arraigned a ſecond Time on the Indictment pleaded 
likewiſe Not Guilty. And both Priſoners agreeing to join 
in their Challenges, «Ju (the ſame Perſons who were 
fworn and charged wi has Yeſterday) was ſworn and 
charged with them. And they were both found Guilty, but 
not executed, | 8 


This was the Caſe of WVilkam the Special Commiſſion at Curliſi in the 
Year 1716. The Objection was E not by Way of Plea to the Jae ng 
but b urrer. And the Court after hearing the Pri s Council adjourned to the 
next Day. And having conſidered the Arguments of the Priſoner's Council agreed to 
overrule the Demurrer. Which being intimated to his Council he by Leave of the Court 
„ 

ailty, 


F Sir 


Mr. Jodrell. 


tice Wright, Mr. Baron Reynolds 
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S Jon Weov#znounx e. 
. November 4. 1746. 


HE Orert Adds were laid at Aberdeen in the Shire of 

Aberdeen. It was proved by two Witneſſes that he 
was with the Rebels at Aberdeen; and by thoſe and other 
Witneſſes, that he was at divers other Places with them. 
Tux King's Council called Witneſſes who proved like- 
wiſe that he was appointed by the Pretender's Son ColleQor 
of the Exciſe; and that he did actually Collect the Exciſe 
in Several Places where the Rebel Army lay, by Virtue of 
that Appointment, for the Uſe of the Rebel Army. 

Tu Priſoner's. Council inſiſted that this Sort of Evi- 
dence ought not to be admitted. For though Coll 
Money for the Service of Rebels is an Overt Act of Hi 
T — yet it not being laid in the Inditment, no Evi- 
dence t to be given of it; and they relied on the Sta- 
tute of 3 of K. W. But in this they were overruled, up- 
on the Reaſons before given in the Caſe of Deacon. 

November 15. 1746. 

On this Day, 9 Juſtices, Mr. Juſ- 
Me: Jaftice tine, Mr. 
Juſtice Fofter, and Mr. Baron — the Priſoners who 
were convicted ſince the laſt Execution were brought to the 


Bar to receive Judgment. The two Kinlochs Alexander and 


Charles moved by their Council in Arreſt of Judgment: He 
took Notice of the Proceedings with Regard to the Priſon- 
ers on the 28 and 29, Days of October, and inhiſted that 
their Trial on the 29” (a Fury having been fworn and char- 
ged-with them on the 28") was a Agia, and the Verdict 
a meer Nullity. 

HE was proceeding to State his Reaſons and Authorities, 
when Lord Chief Juſtice Lee interrupted Him and aid, 
That as there is a Variety of Opinions in the Books touch- 
ing that Matter, which is really a Point of great Conſe- 
22 He thought it moſt advifable to poſtpone the fur- 

Conldration of it tothe next Adjournment when be 


* Sec the Caſes of Rookword and Lowick in the 4" State Trials. 


ſhould 


THE A r 


ſhould delve the Aſſiſtance of all the Judges in the Com- 


miſſion. Then the Court after paſſing Sentence on the 


Others adjourned to the 15* of December. 
N. B. Tus Court being fall and the Bar crowded in 
n of the Event of this Motion, Mr. Juſtice Fofer 
thought it not improper to ſpeak to the Purpoſe he ſpoke 
on the 28 of October. And he added, that from what was 
ſaid by the Court on the 29. He was confirmed in his 
Opinion that the Priſoners might —_ have pleaded the 
General Iſſue. For if, as was then admitted, the whole 
Merits of the Objection appear on the Face of the Indict- 
ment, the Priſoners undoubtedly might have had the Bene- 
fit of it in Arreſt of Judgment. 80 that, Ruacunque Vid, 
whether they could have been let into it on Evidence (as 
they certainly might) or in Arreſt of Judgment, ay — 
not ill adviſed in Pleading the General Iſſue. | 
December 15. 1746. 

O x this Day, Preſent the two Chief Juſtices, The Chief 
Baron, Mr. Tuſtice Wright, Mr. Baron Reynolds, Mr. Juſ- 
tice Abney, Mr. Juſtice Denifon, 1 Mr. Baron Clarke, Mr. Juſ- 
tice Fofter, and Mr. Baron Clive — Mr. Jodrell argued in 
behalf of the Xinlochs in Arreſt of Judgment. 

H admitted that 22 . 
Books touching the Power of the Court to di * 
ſworn and charged in a Capital Caſe. And that the 
tice during the Reign of King Charles the Second at leaſt, 


779 rn But he ſaid that ever ſince 


the Revolution the contrary Practice hath uniformly pre- 
vailed. And even in the Time of James the Second the 
Fr 

and charged in a Capital Caſe cannot be diſcharged, 
muſt give a Verdict. And Common Juſtice, he faid, Re- 
quires, that when a Priſoner is brought upon his Trial, and 
a Jury is once ſworn and with him, He is to ſtand 
or fall by the Event of that Trial; otherwiſe his Life may 
whey. ig for the ſame Fact as often as the 
Court p and Even when he is not ſo well prepared 
for his Defence. - 

To ſhew that the Law and Practice before the Reftora- 
tion was with his Clients, he relied on the Authority of 
Lord Coke is his 1” Inſt. 227. b. and 37 Inſt. 110. And to 

F 2 ſhew 


4. State 


but Trials. 232. 
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ſhew that the Judges ſince the Revolution concurred: with 
Lord Cole, he cited Cartbew 465; where it is Re to 
have been ſaid by Holt at the Sitting in Gaildball on the 
ninth Day of 1 1698, in the Caſe of the King and 
Perkins, „That All the Judges of England upon debate 
«among themſelves had agreed, that a jury ſworn and 
« charged in a Capital Caſe cannot be diſcharged, though 
« all the Parties conſent to it.” 

Hs ſaid that he had ſeen a MS. Note of the ſame Reſo- 
lution, by the late Mr. Juſtice Tracy, which agrees in Sub- 
ſtance with Carthew s Report of it. 

Hz obſerved that according to Carthew's Report and 
Tracy s MS. the Judges at the ſame Time came to a Reſo- 
lution, That in Criminal Caſes, Not Capital, a Juror may 
be withdrawn or Jury We by — of all Parties, 
but not otherwiſe. 

THarT the Practice ſince chat Time in Criminal Caſes 
hath been conformable to this Rule. For this he cited the 
Caſes of the King and Morgan. Hilary g. Gee. 2. on an 
Indictment for Perjury, and the King — Felf, Trinity 7. 
Geo. 2. on an Indictment for — In both theſe Caſts 
Lord Hardwicke, he ſaid, at the Sittings refuſed to with- 
draw jars at the Prayer of thc King's Council, becauſe 
the Defendant's Council refuſed to conſent to it, — cited 
this Reſolution in Caribew. The Uſe he made of theſe two 
Caſes was, that ſince this Regard hath been paid to the 
Authority of the Reſolution in Criminal Caſes as reported 
by Garthew, he hoped the ſame Regard would be now paid 
to that touching Capital Caſes. 

As to the Matter of Conſent, he obſerved that Conſent 
may Cure an Irregularity, but cannot Juſtify the breakin 

= gh any of the fun amental wat ag Law; Eſpe- 
cially Sock Rules as are in favour of a Priſoner who is an- 
ſwering for his Life. A Priſoner in this Circumſtance, is 
hardly gan Juris: he may be overawed or ſurprized into a 
Conſent, manifeſtly. to his Prejudice: And therefore the 
Judges in the Reſolution cited from Carihew (on which he 
relied as an Authority in Point with him) threw the Cir- 
cumſtance of the Conſent quite out of the Caſe. 
Upon the whole he concluded that Judgment ought 

to be arreſted. 


To 
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To this it was anſwered by the Council on the Part of MrAnemey 

the Crown, that except the Reſolution reported by Carthew, Se = 
there is not a Single Authority in the Books which: faith 

that a Juror not be withdrawn or the Jury diſcharged; — 

even in Capi Caſes, with the Conſent of all Parties. 

That it was done in the Caſe of Manſell ſo long ago as the 

26" of Elix. And all the Judges of Serjeamm- Inm in Hlest- 1. And. 103 

Street then agreed, that it might be done; and had often, 

to their Knowledge been done. That the Rule laid down 

by Lord Cole in his firſt and third Inſtitutes runneth in Ge- 

neral Terms and doth not indeed except the Caſe of Con- 

ſent, but that Caſe muſt be ſuppoſed to be excepted- 

Tuar it frequently hath been done ſince Lord Cotes 
Time, even without Conſent, where the Circumſtance of 
the Priſoner, or the Demands of Publick Juſtice did re- 
quire it. And for this they cited 2. Hale. 295. 296. 297. 

1. Vent. 69. Keil. 46. 47. 52. 

THz y ſaid they did not cite theſe Books with an entire 
Approbation of the Practice in every Inſtance in which it 
prevailed ; for ſome of the Caſes, particularly I hitebread s, 
ought never to be drawn into Example; But only to ſhew 


what the O —— of thoſe Times was. 


Tuar the Opinion of the Judges in Lord Delamere's 
Caſe doth not affect the preſent Queſtion. For the | 
Queſtion propoſed to the Judges was, Whether in the Trial 
of a Peer in the Court of the Lord High Steward, the Court 
might, after Evidence given, adjourn the Peers Triers from 
Day to Day. The Judges did — ume to anſwer that 
Queſtion, it being? a Point of Judicature of which that 
Court alone was the proper Judge. But they did lay that 
in the Caſe of a Common Jury ſworn and ay 
ought to give their Verdict — they are di 
Meaning only, That a Jury in a Capital Caſe cannot be ad- 

urned and ſeperated after Evidence given, but muſt be 
ept together till they agree on their Verdict. The Occa- 
ſion which led them to fay this ſheweth, that the Caſe of an 
Adjournment was what they had then in Contemplation, 
and not the Caſe of a Total Diſmiſſion of the Jury. And 
fo doth the Reaſon they give for the Practice; this they 
ſay, is done for fear of Tampering and Corruption. In the 
Caſe of a bare Adjournment there may be Room for this 
G Fear, 


2. Hale. 224. 


1. Hale. 35. 


ed, the Indictment muſt have been Quaſhed, and the Jury, 


ment and diſcharging that Jury 
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Fear; but in the Caſe of a Total Diſmiffon, - when no Ver- 
dict is to be given, there cannot. 
Tur v infited on Rookwoods Caſe as a Caſe in Point 
For had the Priſoner's Council taken to the In- 
dictment coming within the Reſtrictions of the Act of the 
7 of King William; and had thoſe Ex been allow- 


though fworn and , muſt have been diſmiſſed; and 
yet it cannot be imagined that the Quaſhing chat Indict- 
„would have di the 


r r 


Indictment. 
As to the three Reſolutions reported by Carthew, the 


two laſt, they faid, are manifeſtly againſt Law, in the latitude 
laid down in that Book. The King in a Civil Cafe may 

His P tive withdraw a Juror, for he cannot be Non- 
ſuit; And it is frequently done-in Informations in the Ex- 
0 on Account of the Revenue; And though the 
Court refuſed to do it in the Caſes of Morgan and Yelfs 
cited on the other Side, yet in the Cafe of one I illinſan 
Paſebe 6. Geo. 2. which was an Indictment for Miſap 
Money raiſed on the Scavengers Rate, the Court did dif- 
charge the Jury at the Prayer of Mr. Juſtice Abney then 
One of the King's Council, without the Defendant's Con- 


ſent. 
Ir is that a Priſoner may be drawn into a 


Confent to his own Prejudice; But a Priſoner may 
do much more than Confent, He may abandon all Defence, 

He may plead Guilty. He may on his Trial wave all his 
Challenges and put himſelf on the firſt Twelve that ſhall 
appear. An Acceſſary cannot be brought to his Trial be- 
fore the Principal is convicted or outlawed; But if he plea- 
ſeth he may wave that Privilege and fubmit himſelf to a 
Trial, and it ſhall not be Error becauſe he ronſented. Beſides, 
in the/preſent Caſe, what was done was at the Prayer of the 
Priſoners, and, as the Court then took the Cafe, manifeſt- 


ly for their Advantage 
where the Court, Ex debito 


Cass may hap 
tie, and out of to the Priſoner, ought to diſcharge 


the Jury, and poſtpone the Trial. The Cafe put by Lord 
Hate of a Madman putting himſelf on his Tal is ſtrong 


to 
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to this Purpoſe, - And other Caſes of the 


oy dgment for the King. 


On the whole they prayed Ju 
S1z Jobn Strange cited a Record of Hilary 8. H. 7. 
Rot. 3. a Copy whereof he t into Court. It was an 
Indictment for Murder, and Not Guilty pleaded. The Ju- 
having heard all the Evidence, withdrew to conſider of 
eir Verdict, and being returned, delivered their Verdict into 
Court in Writing. And being examined by the Court how 
they came by that Writing, confeſſed that it was delivered 
into their Hands by the Priſoner at the Bar as they paſſed 
by him. The Court thereupon diſcharged the Jury of the 
Priſoner, and committed them for this Mtfbehaviour. And 
a new Venire was awarded. And the Second Jury brought 
him in Not Guilty. | 

- The Arguments being long, and the Day far ſpent the 
Court deferred giving their Opinion to the 200. 

| December 20. 1746. 2010") 
Ox this Day, preſent the fame Judges as on the 15 
The Court delivered their Opinions Seriatim. And all, ex- 


- 
* 


Priſoners. They agreed, That admitting the Rule laid down 
by Lord Cale to be a good general Rule, yet it cannot be 
univerſally binding: Nor is it eaſy to lay down 3 
that will be ſo. The Rule cannot bind in Caſes where it 
would be productive of great Hardſhip or manifeſt Injuſtice 
to the Priſoner. FI 
In the preſent Caſe, the Priſoners were adviſed upon 
their Trial to object to the Juriſdiction of the Court; But 
having pleaded to iſſue, it was ſaid that they were too late 
with that Objection. In order therefore to let them into 
the Benefit of this Objection, Liberty is given them, at 
their Requeſt, to withdraw their Plea of Not Guilty, before 
Evidence given, and to plead to the Juriſdiction. Now the 
Plea of Not Guilty being withdrawn, the Fury had no Iſ- 
ſue to Try, nor Evidence before them, and muſt of Courſe 
therefore be diſcharged ; And conſequently the Priſoners 
have no Right to complain of that which was a 
Conſcquence of an Indulgence ſhewn them by the Court. 
Tur Judges who concurred in this Opinion paid very 
little Regard to the Reſolution reported by Carthew ; not 
G 2 


only 


like Kind may 
| f 91 


cept One, agreed that Judgment ought to paſs upon the 


28 


: —_— Holt to have reported this Reſolution, 


« conſider of this Matter. In Oclminit Caſes a Juror can- 
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only for the Reaſons inſiſted: on by the Council for the 
Crown, but becauſe, as no other inte Report of that 
Time taketh any Notice of this Reſolution, it is very doubt- 
ful whether there ever was any fuch Reſolution or No. E- 
— ſince Mr. Baron Clarle informed the Court that he 

ra MS. Report of the late Lord Chief Juſtice Eyre of 
the Caſe of the King and Perkins, in which Caſe Carthew 


E Caſe was thus, Pride was indicted for Perjury in 
an Anfwer in Chancery : The Iſſue came on to be tried 
before Holt at the Sittings in Guildhall the ninth Day of 
November 1698. When the Bill was produced by the can 
cil for the Proſecution in order to intitle them to read the 
Anſwer, it appeared that the Bill had never been filed, ſo 
that Neither Bill or Anſwer could be read. Holt offered to 
ſtay till the Proſecutors could ſend the Bill to the Office 
and have it filed. But they ſoreſeeing that it could not be 
done in any reaſonable Time, their Council inſiſted on be- 
half of the Crown, upon withdrawing a Juror; Holt would 
not allow of it, and the Defendant was acquitted. 

Hor upon this Occaſion faid, (I have had Occafion to 


cc not be withdrawn but by Conſent. And in Capital Ca- 
« ſes it cannot be done, even with Conſent.” 

TH1s is the whole of the Caſe as reported by Eyre, not 
a Word of any Reſolution of the Judges on the Point. And 
Holt's Manner of Expreſſion, I have had Occafion to confider, 
ſeemeth to imply that the Opinion he gave was the Reſult 
of his own Thoughts on the Subject. 
WII regard to Tracy's MS. it was obſerved by Mr. Juſ- 
tice Abney, that Tracy was not an Engliſh Judge at he Time 
the Judges are ſuppoſed to have come to theſe Reſolutions, 
or even ſo early as the Year 1698. And therefore he muſt 
have taken up the Matter upon Report at ſecond hand. 

Try all agreed that the Opinion of the Judges in Lord 
Delamere's Caſe doth not affect this Queſtion for the Rea- 
ſons inſiſted on by the King's Council; And joined in con- 
demning the Proceedings in the Caſe of I hitebread and 
3 as Cruel and Illegal. 


* He wag an Jriſb Judge at this Time. 
THE 
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Tas learned Judge who diſſented, admitted that the 
diſcharging the Jury in the preſent Caſe was an Inſtance of 


great Indulgence towards the Priſoners. But he thought it 
ſafer to adhere to the Rule of Law, which is clearly laid 
down by Lord Coke, than, upon any Account, to eſtabliſſi 
a Power in Judges which, it is admitted, hath been groſs- 
ly abuſed, and may be fo again. . h 54 

H x obſerved that Manſell's Cafe was the firſt, and ex- 
cept the preſent, is the only Caſe wherein the Priſoner's 
Conſent appears to have been taken: And that the aſking 
the Priſoner's Confent in Manſel{'s Caſe plainly betrayeth a 
Conſciouſneſs in the Judges that the 'Thing was irregular, 
and could not be done at the Diſcretion of the Court. 

Casts He faid have been put where the Circumſtances 
of the Priſoner ſeem to require that fuch a Power ſhould be 
lodged in the Court. And other Cafes may be put, where 
publick Juſtice ſeemeth to require the fame. But theſe are 

icular and fingle Inconveniences. And the Policy of 
the Law of England, and indeed the true Principles of all 
Government, will rather ſuffer many private Inconvenien- 
ces than introduce One publick Miſchief. | 

H confidered the Trial by the ſame Jury which is 
{worn and charged with the Priſoner, as Part of the Jus 
publicum; as a ſacred depofitum committed to the Judges, 
which they ought to deliver down inviolate to Poſterity. 
And concluded that the Trial on the 290 being irregular, 
No Judgment ought to be given on that Conviction. 

But Judgment was given as in Caſes of High Treaſon. 

8 Fofter delivered his Opinion in this Caſe as 
followeth. 

Tus Caſe hath been very well argued at the Bar; but 
the Council on both Sides went into the General 
touching the Power of the Court to diſcharge Juries ſworn 
and charged in Capital Caſes, further than I think was ne- 


Taz General Queſtion is a Point of great Difficulty, 
and of mighty Importance. And I take it to be one of 
thoſe ions, which are not e of being determined 
Wen been laid down, 
or poſſibly ever may be. For I think it is i to fix 
upon any ſingle Rule which can be made to govern the 

H infinite 


Keil. 46. 52. 
Comb. 401. 


I. Vent. 69. 


2. Hale. 295. 
296. 297. 


2. State 
Trials, 


ſtances, without the 


| Queſtion. 
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infinite Variety of Caſes which may come under this Gene- 
ral Queſtion, without manifeſt Abſurdity; and in ſome In- 
Higheſt Injuſtice. | 

I therefore chooſe to conſider the preſent Queſtion fing- 
ly as it ſtandeth upon the Record, and to throw out of it 
every Conſideration that is foreign to it. And poſſibly by 
ſo doing moſt of the Objections that have been So in 
the preſent Caſe may receive this ſnort Anſwer, That they 


are levelled at an improper Exerciſe of the Power, but do 


not reach the preſent Caſe. 

Tux Queſtion therefore is not, Whether a Jury may be 
diſcharged after Evidence given, in order to the preferring 
a new Indictment better ſuited to the Nature of the Caſe ; 


where, through the Ignorance or Colluſion of the Officer, 


or the Miſtake of the Proſecutor, the Fact laid varieth from 
the real Fact, or cometh ſhort of it in Point of Guilt. 

Trx1s was frequently done before the Revolution, and 
in one or two * Inſtances ſince. But this is not the preſent 


Nox is the preſent Queſtion, Whether the Court may 
diſcharge a Jury ſworn and charged, where undue Practices 
appear to have been uſed to keep material Witneſſes out of 
Way; or where. ſuch Witneſſes have been prevented by 
ſudden and unforeſeen Accidents. £ 

Tus likewiſe is not the Queſtion, and I give no Opi- 
nion on it; only let it be remembered, that Lord Chief 
Juſtice Hale juſtifieth this Practice, which he faith prevail- 
ed in his Time and had long prevailed, by ſtrong Argu- 
ments drawn from the Ends of Government and the De- 
mands of publick Juſtice. 
| Nox is it now a Queſtion, nor I hope will it ever be a 
Queſtion again, Whether in a Capital Caſe the Court may 
in their Diſcretion. diſcharge a Jury after Evidence given 
and concluded on the Part of the Crown, meerly for want 
of ſufficient Evidence to convict; and in order to bring the 
Priſoner to a Second Trial, when the Crown may be bet- 

Tuts was done in the Caſe of V bitebread and Fenwicl, 


and it was certainly a moſt unjuſtifiable Proceeding. I hope 


it will never be drawn into Example. 
e Bn hl * See Anne Hawkins's Caſe inf, 
Nor 
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Nox is the preſent Queſtion, Whether the bate Conſent 
of the Priſoner, unaſſiſted by Council and conſenting 120 his 
own Prejudice, will render the Court quite blameleſs in 
diſcharging a Jury after Evidence 'on both Sides and con- 
cluded. rey 

Tuts was done in the Caſe of Manſel, which hath been 
cited at the Bar: But I think it ought not to have been 
done; for notwithſtanding what the Record faith of the 
Uncertainty and Inſufficiency of the Verdict, the Truth of 


the Caſe was no more than this, The Jury were not agreed 


on any Verdict at all; And therefore nothing remained to 
be done by the Court, but to ſend them back, and to keep 
them together, till they ſhould agree to ſuch Verdict as 
the Court could have received and recorded; and the Pri- 
ſoner ought not to have been drawn into any Conſent at 
all; For in Capital Caſes I think the Court is ſo far of 
Council with the Priſoner that it ſhould not ſuffer him to 
conſent to any Thing manifeſtly wrong, and to his own 
Prejudice. * * 

I thought proper to premiſe theſe Things in order to 
clear the preſent Queſtion of every Confideration which I 
take to be Foreign to it. | 


1. And. 103. 


Ap now I will ſtate what I take to be the preſent Queſ- 


tion: And that is, 

WHETHER in a Capital Caſe, where the Priſoner may 
make his full Defence by Council, the Court may not diſ- 
charge the Jury upon the Motion of the Priſoner's Council, 
and at his own Requeſt, and with the Conſent of the At- 
torney General before Evidence given, in order to let the 
Priſoner into a Defence, which, in the Opinion of the 
Court, he could not otherwiſe have been let into. 

AND I am clearly of Opinion that a Jury may in ſuch a 
Caſe be diſcharged. And that the diſcharging — un- 
der theſe Circumſtances, will not operate fo as to ifcharge 
the Priſoner from any future Trial for the ſame Offence. 
| Ir ſeems that an Opinion did once prevail that a Jury 
once {worn and charged in any Criminal Caſe whatſoever, 
could not be diſcharged without giving a Verdict; but this 
Opinion is exploded in Ferrar's Caſe; and it is there call- 

a Common Tradlition which had been held by many learn- 
ed in the Law, 


H 2 My 


Ray. 84. 


32 


THE REPORT. 
Mx Lord Cole was one of- thoſe learned Men who gave 


into this Tradition, as far at leaſt as concerneth Capital 


Caſes; And he layeth down the Rule in very general 
Terms, in the Paſſages which have been cited on behalf of 


the Priſoners from ba farſt and third Inſtitutes. 


p- 269. 


reviſed by him, nor intend 


Tu fame Rule is laid down in Hale's Summary of che 
Pleas of the Crown. A very faulty incorrect Piece, never 
for the Preſs. 

Bur as his Lordſhip in his Hiſtory of the Pleas of the 
Crown juſtifieth the — Practice, his Authority is 
clearly on 2 other Side of the Queſtion. And his rp 
rity is the more to be regarded, becauſe he had ſeen and 
well confidered the Paſſages cited from Lord Coke ; though 
believe the Rule, as it ſtandeth in his Summary, hath 
contributed not a little to the confirming many People in 
Coke's Opinion. 

M Lord Cale layeth down the Rule in very General 
Terms; but . not given us any of the Principles of 
Law or Reaſon whereon he groundeth it. He bath i indeed 
in his firſt Inſtitute, cited one, and but one Authority in 


ſupport of it, and that Authority doth not, to my Appre- 


21. E. 3. 18. 


henſion, in the leaſt warrant it. 

A Man was indicted for Larceny, and upon his Arraign- 
ment pleaded Not Guilty and put himſelf upon the Coun- 
try: And aſterwards when the Jury — * he pray- 
ed the Liberty to become an Approver, and this was denied 
him; for when Iſſue is joined it ought to be tried. And 
he was tried and found Guilty, and hanged. 

T#r1s is the whole of that Caſe. Here is not the leaſt 
Intimation given of any general Principle, that a-Jury once 
ſworn and charged cannot be diſcharged without giving a 
— Nor did the Court, as I apprehend, go upon that 

It went upon a Principle quite different, a Prin- 
cple lap folely to the Caſe then before the Court, 


mention preſently, 
K. NDEED Hitaberbert, who abridgeth this Caſe, doth 


ſay, that the Reaſon of the Judgment was, that the In- 


queſt having been once charged, could not be di ; 
Which poſſibly might induce Lord Cole to draw the {ame 


Concl from that Caſe, 


1 Bur 
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Bor the Reaſon given by Fitæaberbert is not the Reaſon 
given in the Book. Nor doth it ſo much as appear by the 
Book that the Jury was ſworn; The Words of the Book 
are, Apres Quam I Enqueſt fuit icy,” afterwards when the 
Jury was here, or in Court; whether ſworn or not doth 
not appear by the Book. But whether the Jury was {worn 
or not, there was not the leaſt Occaſion to reſort to any 
general Principle, That @ Fury once fworn cannot be diſ- 
charged : becauſe there was, as I hinted before, another 
Rule at hand adapted to the Caſe of an Approver, which I 
think wholly governed that Caſe. br 

AN p the Rule was this, that a Perſon who had once 
. pleaded to iſſue, could not after that be admitted to a Con- 

feſſion in order to fave his own Life, by charging other 
Perſons ſuppoſed to be his Accomplices in the ſame Fact. 
For by once ſolemnly denying the Fact upon his Arraign- 
ment, he had in the Opinion of thoſe Times loſt all Cre- 
dit, and ſo could not be received as an Evidence againſt 
other People. | 


TH 1s Rule is laid down by Stanford, and it prevailed pi. Cœ. 144 | 
for a long Time: And tis obſervable, that Brooke, who B. corone, 
abridgeth this very Caſe, carrieth the Reaſon the Court 43. 


went upon no further than the Law then went in the Caſe 
of an Approver; His Words are, A Man was 

« for Felony and pleaded Not Guilty, and afterwards would 
have become an Approver, and was not ſuffered, becauſe 
&« be had joined Iſſue before.” Not becauſe the Jury was 
ſworn and could not be diſcharged, but becauſe he had on 
his Arraignment denied the Fact. 

Tuus then ſtandeth the Caſe with regard to the ſingle 
Authority cited by Lord Coke; The Judgment did not go 
upon the general Principle laid down by him and Fitzher+ 
bert, but upon a Principle peculiar to the Caſe of an Ap- 
prover. a F 

Ir muſt be owned that the Judges did in after- times 
abate of their Rigour with regard to the Caſe of Approvers: 
and did admit Perſons to the Liberty of Approving, Not 
= after Iſſue joined, but even after the Jury was ſworn 
and Evidence in part given; but ſeldom after the Evidence 
gone through and concluded; as 


from ſeveral 
Inſtances mentioned by Lord Hale. 
| 1 Bur 
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Bor then it muſt be owned on the other hand, that 


whenever they did ſo, they went in flat Contradiction to 
the general Rule laid down by Coke and Fitzherbert, 
I will only add with regard to this Point, That the ad- 
mitting, or not admitting Perſons to become Approvers, 
was always conſidered as a Matter of meer Diſcretion in the 
Court; as a Matter of Grace and not of Right. And yet 
we ſee that in a Matter of meer Diſcretion, the Court did 


| ir upon the Special Circumſtances of the Caſe, diſ- 


Juries after they were ſworn and charged, and had 


in part heard the Evidence. 

Tuns E Inftances therefore muſt be a as 0 
many Exceptions to the General Rule: though I confeſs 
they do not come up to the Caſe of diſcharging one Jury, 


and bringing the Priſoner to his Trial by another, 


Bu r ſtill they ſhew that the Rule now contended for 
on the Part of the Priſoners cannot be true in the Latitude 
the Words import. And 1 think they do in part 
what I hinted in the Beginning, that no General Rule can 


govern the Diſcretion of the Court on this 2 in all 
poſſible Caſes and Circumſtances. 


Burr this will appear in a * in thoſe Caſes 


where the Circumſtances of the Priſoner appear on his 


1. Hale. 35. 
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Trial to be ſuch, as that the Trial cannot Oy without 
manifeſt Injuſtice to him. 

A great Variety of Caſes might * put upon this Head. 
But as this is a Point which ought to be treated with great 
Caution, I think it ſafer to cite a Caſe which I find ſtated 
to my Hand, than to ſuppoſe and argue from any Caſes of 


Tax Caſe I mean is that put by Lord Hale, which was 
mentioned the laſt Time at the Bar. 

'« In Caſe a Man in a Phrenzy happen by ſome over- 
« fight to plead to his Indictment and put himſelf on his 
« Trial: And it appeareth to the Court on his Trial that he 
eis Mad; the Judge in Diſcretion may diſcharge the Jury 
c of him; and remit him to Goal to be tried after the Re- 
&* covery of his Underſtanding.” | 

Bur without reſorting to Authorities in a plain Caſe, 
The common Senſe and feeling of Mankind, dle Voice of 


Nature, Reaſon, and Revelation all concur in this plain 
| | Rule, 


TI HRB R EP OR T. 


Rule, . 


quently no Trial ought to 
a Man who by the Providence of God is rendered totally 


incapa 
to ſpeak 
Circumſtances, will not diſcharge 


ble of ſpeaking 


to the Condemnation of 


for himſelf, or of inſtructing others 
for him. And Common Senſe will at the ſame 


a Trial under theſe 


the Priſoner from à fu- 


ture Trial, when his preſent Diſability ſhall be removed: 
to any General Rule 
that the Wit of Man can lay down on this Point. 

Axor HER Caſe which I take to be an Exception to 
thaw General Rule contended for in behalf of the Priſoners; 


Tals Caſe is ſurely an 


is, when by the Indo] 
of the Attorney 


General, the Trial of the Iſſue 


, Wi 


gence of the Court, and the Conſent 
goeth off 


after the Jury ſworn and charged; in order to intitle the 


Priſoner to ſome Advantage in 
e 


tled to. 


wood which alſo was cited at the Bar. 


Ix that Caſe the Jury was 
Indictment 
Council then ad ſome Ex 


was ſworn me 
opened by the King's Council. The Priſoner's 


to the Indictment, 


point of Defence, which in 


4 


AND this I apptebend . Dem the Caſe of Reok- 4. Stat 
- and to 


apprehending, as they faid, that ſinoe the Act of 70 King 
W. declareth that the Ex 


not be taken after Evidence 


groen, 
vourable Conſtruction of the AG; lad Labetty'to. 


ceptions at any Time before Evidence. 

Ty Court was unanim 
ſoner's Council had lapſed their Time for taking any 
ceptions at all. That tlie 
tions is before Iſſue joi 


AND 


the Council ſhould be at Li 


therein mentioned mal 


the Priſoner, by a fa- 


earn 


5f Opinion tharthe Pri 


Ex- 


Time for taking Excep- 


— 
, or at leaſt before the Jury 
yet it being à Caſe of Life, and on a new Act of 
Parliament, the Court did a 


ſworn. 


that in that Inſtance only, 


berty, with the Conſent of the 


Attorney General, to take their Exceptions: * confining 
themſelves to the Excepti 
which _ could not have the 2 — in Azreft of Judg- 


ment. 9 


T Priſoner's Council decked to * into thek Ru- 


2 


* 


ons mentioned in the Act, of 


h ITE 


ceptions under that Reſtriction, and ſo the Trial went on. 


But 


Tae. 


State 
rials. 666. 
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But had Exceptions under the Reſtrictions of that Act been 
taken and allowed, the Indictment muſt have been 

ed; and the Jury then Gworn and charged muſt have bern 
diſcharged without ving a Verdict. 

Loxp Chief Juſtice Holt did not come readily into the 
Expedicnt propoſed by the reſt of the Judges, of letting 
the Priſoner's Council into their Exceptions, even with the 
Conſent of the Attorney General: And in the Concluſion 
declareth that the Attorney could not conſent to it vue 


he would alſo conſent to diſcharge the Fury. 
THESE are his Words as I have cakes jog . — 


Ni Trial. His Lordſhip ſurely at that Time entertain- 
ed no Doubt, that at the Prayer of the Priſoner and his 
Council, and with the Conſent of the Attorney General, a 
fury ſworn and charged in a Caſe of High Treaſon might 

diſcharged. The other Judges preſent (who were the 
Lord „ uſtice of the . Pleas, the Lord Chief 
Baron, and four of the puiſne Judges) muſt certainly be of 


the ſame Opinion; Otherwiſe they would never have given 
way to the taking of Exceptions, which if they had been 


allowed muſt have ended in diſcharging the Jury; and at 
the ſame Time could not in the Nature of Things have 
operated, ſo as to diſcharge the Priſoner from VEG! to 
another Indictment for the ſame Offence. 
Ix is ſaid, on the Authority of a very ſhort and im 
fect Note in Cartbew, That in leſs than two Years after- 
wards, all the Judges of England upon debate among them- 
ſelves came to a Reſolution, that in Capital Caſes a Juror 
cannot be withdrawn, though all Parties conſent to it. 

Ir was very properly aſked by the Council for the 
Crown, u upon what Occaſion this Debate among the Judges 

was had? whether any Caſe was then — in Judg- 

ment before them which gave riſe to the Conference, and 
which was to be governed by this Reſolution, and what 
were the particular Circumſtances of that Caſe, if any ſuch 
there was? Theſe Queſtions I ſay were very properly aſked. 
For the true Extent of all Rules of this Kind, however ge- 
nerally they may be penned, is, and always will be, in a 
great Meaſure, adjuſted by the Circumſtances of the Caſe 
under Conſideration at the Time when the Rule ___ 
to = given, k 


Ir 
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Ir ſeems Endeavours have been uſed to come at the 
neceſſary Light in theſe Particulars, but to no Purpoſe. 
Only it is ſaid upon the Authority of a MS. of a late learn- 
ed Judge, that this Reſolution, among others, was taken Tracy. 
upon a Conference among the Judges in relation to an In- 
dictment againſt the then Sheriffs of London for a bare Miſ- 
demeanour, but what were the Circumſtances of that Caſe, 
or what became of it doth not appear. And therefore I 
freely own, this Extrajudicial Opinion (for with regard to 
Capital Caſes it is Extrajudicial) weig very little with 
me in the preſent Queſtion: And doth by no means ſhake 
the Authority of Rookwood's * Caſe, which I take to be a 
Caſe very nearly in point with the preſent; and moreover 
was a Caſe where the Point did judicially come before the 
Court, and in which the Court had the Aſſiſtance of very 
able Council on both ſides of the Queſtion. 

Tux only Difference between the Caſes-is this, Rook- 
wood could not have had the Benefit of his Exceptions with- 
out the Indulgence of the Court, and Conſent of the At- 
torney General; Whereas the Priſoners at the Bar might, 

in my Opinion, have had the full Benefit of their Point of 
Law wi either. I need not repeat what I ſaid on this 
Head. the laſt Time I of this Matter. But as a Doubt 
aroſe on that Point, the Expedient now under. Conſidera- 
tion was thought of. This Expedient the Court came into 
at the Prayer of the Priſoners and their Council, and with 
the Conſent of the Attorney General. _ be 

Nor to bring the Priſoners Lives twice in Jeopardie, 
(which is one great Inconvenience of diſcharging Juries in 
Capital Caſes) but meerly in order to give them one Chance 
for their Lives, which it was apprebended they had loſt by 
Pleading to Iflue. | es ah 

Non was it done to poſtpone their Trials to an unrea- 
ſonable Diſtance, when their Witneſſes might be dead or 
wearied out by a long and expenſive Attendance, (which 
is another Inconvenience which may attend the diſ- 
charging of Juries at Diſcretion, and was an Ingredient of 
great Hardſhip in the Caſe of M hitebread and Fenwick) but 
in order to bring them to a Trial with all the Speed that 


5 Tee Holt's and Tracy's Opinion in 1704+ in the Caſe of Ame Hawkins, at the End ef 
ae. a : F 
| K might 


* 
* 
* . 
- 
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might be, in Caſe their Plea ſhould be ovetruled. And ac- 
cordingly hep any Lan e as: 
Judgment was given on their Plea. - X14 5 ö 
ro the whole, my Opinion is, chat all general Rules 
touching the Adminiſtration of Juſtice muſt Sod anche. 
ſtood, as to be made conſiſtent with the fundamental Prin- 
ciples of Juſtice. And conſequently all Caſes where a ſtrict 
Adherence to the Rule — claſh! with thoſe fundamental 
Principles, are to be conſidered as ſo many Exce to 

it. The Caſes I have mentioned, and many others that 
might be mentioned, are Exceptions to the General Rule 
inſilted on in behalf of the Priſoners. 

Tun Caſe at Bar is I think an Exception to that Rulez 
Wee e Time ſtandeth clear of the Inconvetiences 
mentioned by the Priſoners Council. 

TR 9 the Jury in this Caſe was not a — 
in favour of Prerogative, it was not done to the Prejudice of 
ene, Nee intended as a Favour 


to them. 
| In that Light. I fay it was. conſidered eee d 
that Light it was conſidered by the — and their 
Council, and. accordingly they prayed it; and in that 
Light Mr. Attorney General, with his uſual Candour, con- 
ſented to it. 

And in that Li lee moine.ef 
Law or Reaſon to it. And ned 6s Ae e 


Judgment ought not to be arreſted. 


Mx. Juſtice Tracy 's MS, having 3 cited in the fore- 
going Caſe — — and taken ſome No- 
tice of by the Court, I think it not amiſs to ſubjoin from 
the ſame MS. which I had not then ſeen, a Report of the 
following Caſe. 

«KAT 8 Seſſions at the Old B ayly before Eaſter Term 
« 1904, Anne Hawkins was indicted for breaking the Man- 
« fon Houſe of Samuel Story in the Nipht-time. It ap- 
<-peared on Evidence — — the A. 
s rican Company, that Story was an Officer of the Com- 
« pany, and that he and many other Perſons as Officers of 
ce the Company had ſeparate Apartments in the Houſe, in 

e which they inhabited and lodged; and that the Apart- 


©« ment 
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« ment of Story 


« ment of Story could not be called his Manſion Houſe ; 
e becauſe he and the others inhabit in the Houſe meerly as 
« Officers and Servants of the Company: And thereupon 
« ;he Fury was diſcharged of this: Indiftment, and it was 
<« amended, and laid to be the Manſion Houſe of the Com- 
« i Y0334468; t wvuM 

us Record hath been looked into. It warranteth the 
Report of the learned Judge in the ſubſtantial Parts of it, 
though in ſome Points it is defective. Two Bills were in 
Fact preferred againſt the Woman, the firſt for 
and Larceny in the Dwelling Houſe of Samuel Stary, to 
which ſhe pleaded and put herſelf upon the Country. The 
ſecond for Burglary and Larceny in the Manſion Houſe of 
the African Company, in which ſhe is to have 
glary upon the //ame Day, and to have 


committed the Bur 
ſtolen the very ſame Goods, as in the former Bill. 
Ir appeareth upon this ſecond Bill that ſhe was acquit- 
ted of the Burglary and found Guilty. of the Larceny. But 
it doth not appear by any Entry on the firſt, that the Court 
5 wm on it farther than the receiving and —_—_— 
Plea, and remanding her ta Meuate; probably ti 
the ſecond amended Bill could be prepared and ſent to the 
Grand Jury. But certainly it is more ræaſonahle to impute 
this Defect to the Neglect of the Officer who ornitted to 
make the proper Entry, than ts imagine that the learned 
Judge was totally miſtaken in a plain Matter of Fact, fall- 
ing within his own Knowledge. 
ANoTHER Circumſtance which may beget ſame Doubt 
might be, and probably was, owing to meer Accident.) The 
firſt Bill is now found upon the File among the Indictments 
of the then next preceding Seſſions ¶ March 8 170g. ] But 
it ought to be remembered that neither Halt, Tracy nor 
Bury attended at that Time: And that it by the 
Record that they all did attend at the following . 
At which Time, according to the Judge's Report, the Point 
came under Conſideration upon Evidence given on the faſt 
Bill, and the ſecond amended by the Direction of the Court 


was preferred. 


K 2 The 


was broke open. It was held by Hole 
« Chief Juſtice, My/e/f, and Baron Busy, That the Apart- 
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The Caf of Ihe cen Barett, 
O „Alec, 20. a. 2. in the Aug s Bench. 


JE was concerned with his Brother ates 
| Derwentwater, in the Rebellion of 1715; and in 
ay 1716, was convicted and attainted of High Treaſon 
before Special Commiſſioners of Oyer and Terminer pur- 
ſuant to the Act of the firſt of the late King. While he 
was under Sentence of Death, and probably before the Act 
of General Pardon of the third of the late King paſſed, he 
made his Eſcape out of Meugate and got over to France. 
Ar the latter nd, af the Year 115, he was, with ſome 
other Officers, French, Scotch and J. 1555 taken on the Coaſt 
on board a French Ship of War; which was Loaden with 
Arms, Ammunition and other Warlike Stores, bound as 
was ſuppoſed, for Scotland; where the Rebels were at that 
Time i in Arms. 
Om Friday the 21. n 746, he was brought to 
the Bar by virtue of a Habeas Corpus directed to the Con- 
ſtable of the Tower or his Deputy: And the Record of his 
Conviction and Attainder was at the ſame Time removed 
thither by Certiorari. | 
| Tae Habeas 


hen add els the 


tiorari and Record of the Conviction and Attainder being 
read, the Subſtance of the Record was opened to him in 
Engliſh by -the Secondary on the Crown fide ; who then 
aſked him what he had to ſay why Execution ſhould not be 
done upon 
that Council might be aſſigned him, and named Mr. Ford 
and Mr. Es who were . aſſigned his Coun- 
„ 


him according to the Judgment. He prayed 


Tus * a few Days Time chat they might have 
ity of knowing from the Priſoner himſelf the 

and Merits of his Caſe, which was granted. 
5 — of the Record, which was 
denied them. But the Officer, by the Direction of the 


Court, read over the Indictment a ſecond Time very diſ- 


See the 45" Sect. of the AR, 


an 


tinctly, 
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tinctly, and the Priſoner's Council took Notes of it, and 
the Priſoner was ordered up on Monday next. 
H ts Council moved for a Rule of Court that they might 


Solicitor admitting that he had obtained a Warrant from a 
Secretary of State to the ſame Purpoſe, the Court did not 
make any Rule in the Caſe, nor did the Council preſs it. 
But the Court declared, That if the Secretary's Warrant had 
not been obtained, they would have made ſuch Rule. For 
the Priſoner is now. fo Priſoner of this Court; and the 
Lieutenant of the Tower, is, as far as concerneth the Pri- 


ſoner's Caſe, a Miniſter of this Court, and ſubject to the 


Rules of it. 
- November 24. 1746. 

Tux Priſcher was brought to the Bar, and being again 
arraigned He, Ore tenus, leaded that he is not the Perſon 
mentioned in the Record before the Court. The Attorney 
General, Ore tenus, Replied, the Priſoner is the ſame 
Charles Ratcl) 2 mentioned in the Record, _ this I am 
ready to ; and Iſſue was joined. 


Trial of this Iſſue, upon an Affidavit of the Priſoner, which 
was {worn in Court, that two material Witneſſes named in 


other at Saint Germains; and that He believeth they will 
attend the Trial if a reaſonable Time be allowed for that 
Purpoſe. But the Court refuſed-to put off the Trial, and 
a Venire was Awarded returnable inffanter. For, ſaid the 
Court, this Proceeding is in Nature of an Inqueſt of Office, 
and hath been always conſidered as an Inſtantaneous Pro- 
ceeding ; wnle/s proper Grounds for poſiponing. the Trial be 
laid before the Court. It was ſo conſidered in the Caſe of 


as this is. A Yenire was awarded, and a * Jury returned 
_—_—— inſtantor to try that Iſſue. It was fo conſidered 

ewiſe in the Caſe of the + King againſt R on in 
this Court, rr 
Ir Mr. Raccliffe hath any Thing to offer, which may give 
the Court reaſonable Grounds to believe that his Plex ic 4 


See the Record inf. in Dr. Cameron's Caſe. 
+ See a Report of the Caſe. 


L | | Thing 


Tun Priſoner's Council preſſed ſtrongly to put off the 


the King againſt Bariſtead and Others upon the ſame Iſſue . 


have Acceſs to their Client at all ſeaſonable Times. But his 


the Affidavit are abroad; one of them at Bruſſells, and the 
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Thing more than a Pretence to delay Execution, we are 
ready to hear Him; the Single Iſſue is, whether He be or be 


Not the Perſon mentioned in this Record. This is a Fact 
well known to Him: And if He is not the Perſon, He might 


If He had pleaſed have made that Matter Part of his Afh- 


davit. He may do ſo ſtill if he can do it with Truth. And 
if He refuſeth to give the Court this Satisfaction touching 
the Truth of his Plea, the Court doth Him no Manner of 
Injuſtice in denying him the Time He prayeth. 

As the Jurymen were called to the Book, the Priſoner 
challenged one of them, and inſiſted on his Right to a per- 
emptory Challenge ; But his Challenge was overruled. For 
though there are ſome Opinions in the Books that in Colla- 
teral Iſſues of this Kind the Priſoner hath a perempto 


Challenge, yet the later and better Opinion is that he ha 


not; — the modern Practice hath gone accordingly. 

CurEr Juſtice Hale faith, In Caſe of an Iſſue joined 
on Error in Fact aſſigned for reverſing an Outlawry, the 
&« Priſoner hath no peremptory Challenge; and in p. 278. 
of the ſame Book it ſeemeth to be admitted as a gene- 
ral Rule, that in Inqueſts of Office (and the preſent Trial 
is in Nature of an — of Office) the Priſoner hath no 
peremptory Challenge. In Barkftead's Caſe cited before, 
the Priſoners were not permitted to Challenge ptori- 
ly; And in the Caſe of Roger Johnſon, which hath like- 
wiſe been already cited, the Court declared that the Pri- 
ſoner had no peremptory Challenge. 

Taz Jury being — to iry the Iſſue, the Indictment 
was read over to them in Engliſb for their Information as 
to the N ame and Addition o 2 Priſoner; and the Evi- 
concluded, the Jury withdrew for a few Mi- 
nutes, and then returned with their Verdict, that the Pri- 
ſoner at the Bar is the ſame Charles Ratcl: 72 that is men- 
tioned in the Record. 

More. Tu E Priſoner during the Trial of this Iſſue had 
the Aſſiſtance of his Council ; who croſs-examined the 
King's Witnefles, and obſerved fully upon the Evidence, 
Arx the Verdict was brought in, the Priſoner's Coun- 
il took Notice of the Act of General Pardon in the 
third of the late King; and faid that ross1BLy their 
— might upon Confideration be found to be intitled to 
the 
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the Benefit of it; and concluded with a Motion, that the 
Court before they Award Execution would give them ſome 
Time to conſider the Act, and to be informed by their 
Client touching the Circumſtances of his Caſe: That they 
might be able to ſubmit his Caſe to the Opinion of the 
Court, how far He is, or is not intitled to the Benefit of 
the Act. 

Bur the Court declared, that the Priſoner having once 
pleaded in Bar of Execution, and that Plea having been fal- 
ſified by the Verdict, his Plea is peremptory, and the Ver- 
dict concluſive; and nothing now remaineth but for the 
Court to award Execution. 

Mx. Juſtice Fgſter was ſatisfied that che Principle the 
Court went upon is a good General Rule; but He thouglit 
it not Univerſally true. He conſidered the Caſe of a Parlia- 
mentary Pardon as an Exception to it; for ſurely the Court 
will never, in any State of a Cauſe, award Execution upon 
a Man who plainly to be And there- 
fore He thought that if any Perſon, whether as Council fot 
the Priſoner or as Amicus Curie, will n o ſhew that the 
Priſoner is intitled to the Benefit of the Act, he ought to 
be heard. But to this it was anſwered by the Chief Juſtice, 
That the Act of Pardon containing many Exceptions both 
as to Perſons and Crimes, the Party who would take the 
Benefit of it muſt plead it Specially with all proper Aver- 
ments; fo as to ſhew that he is not within any of the Ex- 
ceptions, according to the Reſolution i in the Earl of Sali/- 
bury's Cale. 

Tu Council for the Crown did not urge cither of theſe 
Points againſt the Priſoner. And I have been ſince inform- 
ed that, in Favour of Life, they were determined to wave 
them; and were provided with Evidence then attending in 
the Hall to prove (which was the Truth of the Caſe) that 
the Priſoner after his Attainder made his Eſcape out of 
Newgate, which brought him within the Exception in the 
45 Section of the Act. And the Priſoner's Council being 
apprized of this by the Council for the Crown in a Con- 
verſation between them at the Bar, thought it in vain to 
preſs their Motion any farther. And Execution was accord= 
ingly awarded: And a Rule made that it be done on Man- 


. 8 of December. And a Writ was ordered to the 
L 2 Lieute- 


Carth. 131. 


2. W. and M. 
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Lieutenant of the Tower to deliver the Priſoner to the She- 
riff of Middleſex on that Day; and another to the Sheriff 
to receive him, and to cauſe Execution to be done. 
W. B. Stieg the Priſoner's Council, after ſufficient 
Time allowed them to inform themſelves of the true State 
of his Caſe, had nothing to offer to induce the Court to 
think that their Client was intitled to the Benefit of the 
Act, only that oss 151 v upon further Confideration he may 
zo be ſo intitled, 1 no Room to de- 
lay the Awarding Execution u ight a Suggeſtion 


| —— And Mr. Rarcli 
in that Reſpect. 


He was beheaded on Tower Hill on the Day mention- 
cd in the Rule. 

Tu award of Execution in Mr. Rarcliſe's Caſe was 

ble to the Precedent in the Caſe of Sir Walter Na- 
leigb. He was convicted and attainted at I incheſter before 
Special Commiſſioners, and being brought into the King's 
Bench by Habeas Corpus, Execution was there Awarded on 
the former Judgment : Judgment not being pronounced 
— ary it having been pronounced before. 

IN the Caſes of H. Stafford and of Barkftead, Ohey and 
** who were attainted by Act of Parliament, the Te- 
nour of the Acts was removed by Cerriorari into Chancery, 
and ſent thence by Mittimus into the King's Bench: And 
the Chief 1 ounced the uſual Judgment as in Ca- 


ſes of High T 
THERE was no s eren of this Kind in the Caſe 


of the Duke of r who was attainted by Act of 


Parliament 1. Ja. 2. For the Action at Sedgemoor hap- 
pened on the 8 of Fuly 1685, which in that Year fell out 
to be the laſt Day of Trinity Term: And on the 15 he 
was Executed. But that was a Time of great — and 
Violence, and few Things then done ought to be drawn 
into Example. 

MB. TRE Act of the 3“ of the late King giveth the 
Party li to take Advantage of it on the General Iſſue 
without ſpecially Pleading the ſame ; And ſo doth that on 
which the Earl of Calibur relied. The Court therefore 
could not in the Earl's Caſe ground itſelf on the Rule of 
en laid down in Carthew; though the Rule might 


poſſibly 
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poſſibly be mentioned o4izer by ſome of the Judges. I think 
the true Ground the Court went upon, which indeed the 
Reporter himſelf ſeemeth to hint at, but very darkly, was 
that the Earl having been committed by the Houſe of Peers 
upon an Impeachment by the Commons for High Treaſon, 
this Court cannot allow him the Benefit of the Act; it 
hath no Cognizance of the Crime He ſtandeth charged 
with ; the Matter lieth before another and Higher Judica- 
ture, and thither his Lordſhip muſt Reſort. 

- AnD _—_—_ —_— the 0 2 
Act without being put to it. For on the 2 Ocr 
1690, upon —— the Earl's Petition, ſetting ſorth that 
He had been long a Priſoner in the Tower notwithſtanding 
the late Act of free and General Pardon, and praying to be 
diſcharged, the Lords ordered the Judges to attend on the 
Monday following to give their Opinions, Whether the Earl 
be pardoned by the ſaid Act; on the 6® the Judges deliver- 
ed their Opinions, That if his Offences were committed be- 
fore the 135 of February 1688, and not in Ireland, or be- 
yond the Seas, He is pardoned, Whereupon it was reſolved 
that He be admitted to Bail; and the next Day He was 
Bailed, and on the 30 of October +He and his Sureties were 
diſcharged from their Recognizances, 

Tur Rule laid down in Carihew from Plawden is laid 
down in the ſame Latitude in many of the old Books. But 
it is to be obſerved; that the Acts of General Pardon in 
thoſe Times had no Clauſes enabling the Party to , avail 
himſelf of the Pardon on the General Iſſue without Specially 
Pleading the ſame. The firſt Act which hath that Clauſe, 
that I have met with, is the Act of Oblivion (12 Car. 2.) 
and all Acts of general Pardon fince that Time have. had 
Clauſes to the ſame Purpole. 12 


t See the Journals of the Lords. 


Michae!l- 


g ſuant to the Act of the 5® and 6 E. 6. c. 11. (being 
in the Year) and to Traverſe the Indictment; alledging that 
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_ Michaelmas, 3 ONS. 2. B. R. 
The [7 of RoctR.JoHNs0N, cited twice. in 
Mr. Ratchitte's Caſe Was thas. £34) 


H E Defendant ſtood authimad upon the Indictment 

for High Treaſon in diminiſhing the Current Coin 

of the Kingdom, and was taken and committed to Vews 
are. Being now brought to the Bar by Habeas Corpus, 


offered to ſurrender - en to the Chief Juſtice, pur- 
with- 


he was at Fluſbing beyond the Seas at the Time the Out- 
lawry was pronounced. 

Tu Chief Juſtice ſaid we cannot refuſe to accept his 
— he muſt be remanded to Meugate. And let a 

Entry be made that he offered to ſurrender, and 
to Traverſe the Inditment. ® 

AT another Day-in the ſame Term the Defendant was 
again brought to the Bar, and he tendered a Plea in Parch- 
ment « That he was Out of the Realm on the 8* of Feb- 
c ruary when the Outlawry was pronounced, and pleaded 
« over to-the Treaſon ;” which Plea was received. The 
Attorney General prayed that he might have a Copy of the 
Plea, and three Days Time to Demur or join Iſſue, which 
was-granted. The Court declaring that the Attorney might 
have joined Iſſue mmftanter; and that on the Trial of ſuch 
Iſſue the Priſoner could not challenge any of the Jury with- 
out Cauſe. The Priſoner prayed Council and had Four 
aſſigned. 

Ar another Day in the ſame Term the Priſoner being 
at the Bar, by leave of the Court withdrew his Plea; and 
pleaded the Subſtance of it, vix. his being beyond Sea on 
the 8 of February, Ore tenus. The Attorney General Ore 
tenus replied, © I ſay he was within the Realm on the 80 
« of February, and I Traverſe his being then Out of the 
Realm.“ Iſſue being thus joined, the Court Awarded a 
Venire returnable in/tanter, and the Sheriff, fitting the 


* This Juſt ice was refuſed to Sir Thomas Armftrong in a like Cafe. Vide 3. Mod. 47. 
and 3. St. Trials, 895. 
Court, 
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Court, returned a Jury. Then the Priſoner's Council open- 
ed the Plea and r and called their Witneſſes; — 
Attorney General inſiſting that the Witneſſes ſhould be ex- 
amined apart, they were ſo examined; as likewiſe were 
the Witneſſes produced on the Part of the Crown. 
Tus Priſoner's Council managed the whole in his be- 


half, and three of them were heard on the Reply. And 
the Jury, after a ſhort Receſs, returned with their Verdict, 
« T che Priſoner was out ef the Realm on the 8 of 
« February.” ; vitaqs ab 

Tun x the Priſoner was-s he mario 
which he pleaded Not Guilty; and the Attorney joined. 1{- 
ſue and prayed a Venire returnable the firſt Return of the 
next Term; which the Court Awarded, and the Priſoner 
was remanded to Meugate. 

T+r1s Note of Johnſon's Caſe. was —— to me 
by my good Friend the late — Abney. The Caſe 

is reported by Serjeant Barnar NOAA ans 
And by Sir fins . 


Hilary, 20. Geo. 2. 
.T he Caſe of JOHN MURRAY Fg End ok 


LEAS before our Lord the 
Hilary Term in the Twentieth Vear of the Reign 

of our Sovereign Lord GRHO RGE the Second, by the 
Grace of God of Great Britain, France and val 
King, Defender of the Faitnn. | 
_ Amongſt the Pleas of the King Roll. 


ENGLAND. Our preſent Sovereign Lord the 4 
hath tranſmitted to his Beloved and Faithful Sir William — 
Knight, and bis Aſſociates, Juſtices of our ſaid preſent Sove- 
reign Lord the King, aſſigned to bold Pleas before the King 
Himſelf, his Writ of Mittimus, together with a Writ directed 
to the Clerk of his Parliaments, and the Return made: to the 


ſame, and alſa the Record of a certain Act of Parliament of 


our ſaid preſent Sovereign Lord the King made at Weſtmin- 


ſter cloſed in theſe Words; To our Beloved and Faithful Sir * 


William Lee Knight, and Others his Aſſociates, our Ju © 
M 2 tices 


King at J/eftminſeer of 


42 


Certiorari. 


Mi for certain Reaſons have cauſed to be brought before us 
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tices aſſigned to hold Pleas before Us, Greeting: We ſend 
you inclofed in theſe Preſents the Tenour of a certain Writ 
of Certiorari directed to our beloved Aſbley Couper, Eſqr. 
Clerk of our Parliaments, together with the Return indor- 
ſed upon the Back of the ſaid Writ ; and alſo che Tenour of 
a certain Act whereof mention is made in the fame Writ, Inti- 
tld, An A& to attaint Alexander Earl of Kellie [the Perſons 
intended 10 be attainted are here named among whom Mr. 
Murray is One] of High Treaſon, if they ſhall not render 
themſelves to One of his Majeſty's Juſtices of the Peace on 
or before the Twelfth Day of Fly in the Year of our Lord 
1746, and fubmit to Juſtice. The Tenour of which ſaid AG, 


into our Chancery; and Mi do hereby command You that hav- 
ing inſpected the Tenour of the ſaid Act, You further cauſe to 
be done thereon that which of Right, and according to tbe Law 
and Cuſtom of England, Tou ſhall ſee fit to be done. Witneſs 
Ourſelf at Weſtminſter the Tenth of February in the 
Twentieth Year of our Reign. The Tenottt of the ſaid Writ of 
Certiorari, and the Return made to the ſame, and alſo the 
Tenour of the ſaid Act in the ſaid Writ mentioned follow in 
theſe Words, GEORGE the Second, by the Grace of God 
of Great Britain, France and Ireland, King, Defender of 
the Faith, To our beloved Aſpley Cowper Eſquire, Clerk of 
our Partiaments, Greeting; We being willing (for certain 
Reaſons) to be certified concerning the Tenour of a certain 
Act by Us made and enacted; by and with the Advice and 
Conſent of the Lords Spiritual and Temporal, and Commons 
in Parliament afſembled at V eſiminſler, the Seventeenth 
Day of October in the Nineteenth Year of our Reign, inti- 
tled, An Act to attaint Alexander Earl of Kellie | Vames 
repeated of High Treaſon, if they ſhall not render them- 
ſelves to One of His - Juſtices of the Peace, on or 
before the Twelfth Day of Jy in the Year of our Lord 
1746, and ſubmit to Juſtice, Do command You that, im- 
mediately after the Receipt of this Writ, You do diſtinctly 
and openly ſend before Us into our Chancery the Tenour 
of the ſaid Act, with all Things touching the ſame, as 
fully and perfectly as the fame now. remaineth in Your Cuſ- 
tody, together with this Writ, Witneſs Ourſelf at Veſimin- 
her the Seventeenth Day of February in the Twentieth Year 
8 | of 


* i a * 
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of our Reign. The Execution of this Writ appeareth in à The Return. 
certain Schedule to this Writ annexed as within I am com- 
manded. Aſhley Cowper Cler' Parliamentor'. In the Par- 
kament held at Weſtminſter the Seventeenth Day of October 
in the Year of our Lord 1745. And in the Nineteenth Year 
of the Reign of Our Sovereign Lord GEORGE the Second, 
the Grace of God of Great Britain, France and Ireland, 

King, Defender of the Faith, and there continued by ſeveral 
Adjournments until and unto Wedneſday the Fourth Day of 

une 1746, by the Conſent of the Lords as well Spiritual as 

emporal, and of the Commons, and by the Conſent of the 
King's Majeſiy then preſent, the following Statute (amongſt 
others) was Ordained, Enacted and Eſtabliſhed. (to wit) An TheTitle of 
Act to attaint Alexander. Earl of Kellie | Names repeated] ***** 
of High Treaſon, if they ſhall not render themſelves to One 
of his Majeſty's Juſtices of the Peace on or before the 
Twelfth Day of July in the Year of our Lord 1746, and 
ſubmit to Juſtice. Whereas Alexander Earl of Kellie | Names The Ad. 
repeated | on or before the Eighteenth Day of April in the 
Year of our Lord 1746, Did in a Traiterous and Hoſtile 
Manner take up Arms and Levy War againſt his preſent 
moſt gracious Majeſty within this Realm, contrary to the 
Duty of their Allegiance, and are fled to avoid their being 
apprehended and proſecuted according to Law for their 
ſaid Offences; be it therefore Enacted by the King's moſt 
Excellent Majeſty, by and with the Advice and Conſent of 
the Lords Spiritual and Temporal, and Commons in this 
preſent Parliament aſſembled, and by the Authority of the 
ſame, That if the ſaid Alexander Earl of Kellie | Names 
repeated | ſhall not render themſelves to One of His Majeſ- 
ty's Juſtices of the Peace on or before the 12 Day of Fuly 
in the Year of our Lord 1746, and ſubmit to Juſtice for 
the Treaſons aforeſaid, then every of them the ſaid Alex- 
ander Earl of Kellie ¶ Names repeated | not rendering them- 
ſelves as aforeſaid, and not ſubmitting to Juſtice as afore- 
laid, ſhall from and after the ſaid Eighteenth Day of April 
in the Year of our Lord 1746, ſtand and be adjudged at- 
tainted of the ſaid High Treaſon to all Intents and Purpoſes 
whatſoever,” and ſhall ſuffer and forfeit as a Perſon attaint- 
ed of High Treaſon by the Laws of the Land ought to ſuf- 
ter and forfeit ; and every of the ſaid Juſtices of the Peace 


N are 
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are hereby required to commit every of them the ſaid Ae. 
ander Earl 955 Kellie ¶ Names repeated] ſo ſurrendering Him- 
ſelf. to Priſon for the {aid High Treaſon, there to remain 
till He ſhall be diſcharged by due Courſe of Law, and 
thereof immediately to give Notice to One of his Majeſty's 
principal Secretaries of State. I Aſhley Cowper Clerk of 
Parliaments, by Virtue of the Writ of our 2 the King of 
Certiorari zo me directed, and to theſe Preſents annexed, Do 
certify that what is above written is the True Tenour of the 
AQ of Parliament aboveſaid in that Writ expreſſed. In 
Witneſs whereef to this Schedule I have ſet my. Seal, and 
 fubſeribed my Name, dated the Ninth Day of F ebruary in 
. the Twentieth Year of the Reign of our ſaid Lord the Ki , 
and in the Year of our Lord 1746. 


Ms. 3 being brought to the Bar by Habeas a 
pus directed to the Lieutenant of the Tower, the foregoing 
Record was read to him by the Secondary on the Crown 
fide : And the Attorney General prayed that Execution 
might be Awarded. The Secondary then demanded of 
him what he had to, fay why Execution ſhould not be 
Awarded. 

Tx x Priſoner Ore tens pleaded that he did ſurrender 
himſelf to the Lord Juſtice Clerk of Scotland (who is a 
Where of the Peace) at Edinburgh the 28" of June laſt. 

n the Attorney General —— that he had Au- 

ority his Majeſty to confeſs the Truth of the Pri- 
— $ Plea, and did accordingly confeſs it. And the Court 
ordered the Priſoner's Plea, and the Attorney General's 
Confeſſion, to be Recorded; and that the Attorney take 
nothing by his Motion, and that the Priſoner be remanded. 

Mete. Tn1s Gentleman was made uſe of as an Evi- 
dence againſt Lord Lovat on his Impeachment. And it 
was ſu on that Occaſion, that the Attorney's con- 

e Truth of the Plea by Warrant from his Majeſty, 
was a Strain of Prerogative, calculated to clude the Force 
of the Act of Attainder, and to ſerve the Turn of making 
Mr. Murray an Evidence. But whoever conſidereth that 
he was actually brought before the Lord Juſtice Clerk on 
the 28" of June (fourteen Days before the Time limited by 


the Act for his — was expired) and was the ſame 
Day 


THE REPORT. 


Day by him committed to the Caſtle of Edinburgb, where 
he was kept cloſe Priſoner till he was removed to the 
Tower; w confidereth this, muſt admit, that, with 
whatever View he might be brought up at this Time, he 
had merely that Juſtice done him now by his — 2 7 Or- 
der, which at one Time or other, whenever he ſhould have 
been brought upon the Foot of the Act of Attainder, could 
not be denied him. 8 uf | | 
Tu Intent of the Act was anſwered by his being made 

Ameſnable to Juſtice before the Time limited for his Sur- 
render. And he being kept cloſe Priſoner till the Day for 
Surrendering was paſt, it was put out of his Power to com- 
ply ſtrictly with the Letter of it; and therefore his Non- 
compliance ought not to be fatal to him. * | 
See Roger Johnſon's Caſe before. 


Paſ. 20. Geo. 2. B. R. 
7 he Caſe of JOHN HARVEY. 


P E AS before our Lord the King at Veſiminſter of 
Eafter Term, in the Twentieth Year of the Rei 
of our Sovereign Lord GEORGE the Second, by 
the Grace of God of Great Britain, France and 
Ireland, King, Defender of the Faith. 
Amongſt the Pleas of the King Roll. 


ſent to his Keeper of his Goal of Newgate his Writ cloſed in 
theſe Words (that is to ſay) GzorGs the Second, by the 
Grace of God of Great Britain, France and Ireland, King, 
Defender of the Faith, To the Keeper of our Goal of Mew- 
gate, Greeting; We command You that the Body of Jobn 
Harvey, being committed and detained in our Priſon un- 
der Your Cuſtody (as it is faid) together with the Day and'® 
Cauſe of the taking and detaining of him, by hath 


Middleſex. Our preſent Sovereign Lord the « ads 


have been informed that Mr. Murray was now brought up in Order to obviate an 
Objection that mi ht have been made to his Evidence upon the Authority of Lond Duf< 
fals Caſe, reported in Com. 440. But that Caſe differeth from this. Lord Duffus was not 
Ameſnable to Juſtice before the Expiration of the Time given by the Act; nor, 
through his ewn Default, could be. But I doubt Lord Daus Caſe favoured too 


of the Summum Jui. 
N 2 Name 


1 
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Name the ſaid John Harvey may be called therein, You 
have immediately after the Receipt of this Writ before Us 
at Weſtminſter, to undergo and receive all and ſingular fuch 
ings as our faid Court ſhall then and there conſider of 
concerning him in this behalf, and that You then have 
there this Writ, Witneſs Sir William Lee Knight, at We/t- 
minſter, the Twenty ſeventh Day of May, in the Twen- 
ticth Year of our Reign. And now (that is to ſay) upon 
Saturday next after the morrow of the Aſcenſion of our Lord 
in this ſame Term, before our ſaid preſent Sovereign Lord the 
King at Weſtminſter, cometh Richard Akerman Gentleman, 
his Majeſty's Keeper of His ſaid Gaol of Newgate, and re- 
turneth the ſaid Writ as followeth : The Execution of this 
Writ appeareth in à certain Schedule to this Writ annexed, 
The Anſwer of Richard Akerman Keeper of his Majeſty's 
Goal of Newgate within mentioned; I Richard Akerman 
Gentleman, Keeper of his Majeſly's Goal of Newgate, in the 
Writ to this Schedule annexed, mentioned, Do moſt humbly 
certify and return to our moff ſerene Sovereign Lord the 
King, That before the coming to me of the ſaid Writ (to uit) 
on the Twenty fir Day of April in the Year of our Lord 
1747, the ſaid John Harvey, in the ſaid Writ mentioned, 


was commited to my Cuſtody, and is now detained in the ſame, 


by Virtue of a Warrant under the Hand and Seal of Tho- 


mas Burdus E/quire, One of the Juſtices of our ſaid preſent 
Sovereign 3 King aſſigned to keep the Peace of = 


ſaid preſent Sovereign Lord the King in and for the County 


of Middleſex, and alſo to hear and determine divers Felonies, 
Treſpaſſes, and other Miſdemeanours committed within the ſame 
County, which ſaid Warrant is in theſe Words and Figures 
following : Middleſex, to wit, To the Keeper of his Majeſ- 
ty's Gaol of Meugate; Receive into your Cuſtody the Bod 

of John Harvey of Pond Hall in the County of Suffolk, 


Farmer, being a Perſon, amongſt others, armed with Fire 


Arms and other Offenſive Weapons, after the Twenty fourth 
oy of July 1746, aſſembled in Order to be Aiding and 
7 


in the running, landing, or carrying away Pro- 
hibited or Uncuſtomed Goods, and being, by his Majeſty's 
Order in Council of the Fifteenth of January laſt publiſhed 
in the London Gazettes of the 17 and 20 of that Month, 
required, amongſt others, to ſurrender themſelves within the 

; Space 
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Space of Forty Days after the firſt Publication thereof in 
the London Gazette, to the Lord Chief Juſtice, or One other 
of His Majeſty's Juſtices of the Court of King's Bench, or to 
any of His Majeſty's Juſtices of the Peace: And the faid 
John Harvey not having ſurrendered Himſelf in Obedience 
to the above mentioned Order, but having been Apprehend- 
ed, Taken, and brought before Me One of His Majeſty's Juſ- 
tices of the Peace for the County of Middleſex, by Thomas 
Hales Gentleman, One of the Officers or Aſſiſtant Officers 
to His Majeſty's Commiſſioners of the Cuſtoms; and the 
ſaid John Harvey being, by reaſon of his not Surrendering 
Himſelf purſuant to the ſaid Order, but Neglecting or Refu- 
ſing fo to do, by Virtue of the Statute in that Caſe made 
and provided, Adjudged, Deemed, and Taken to be Convict- 
ed and Attainted of Felony, and to Suffer Pains of Death as 
in Caſes of a Perſon Convicted and Attainted by Verdict and 
Judgment of Felony without Benefit of Clergy, the ſaid 
Offence being Charged to have been committed in Eng- 
land; Theſe are therefore to require You to receive into 
Your Cuſtody in the ſaid Priſon the Body of the ſaid Jahn 
Harvey, and Him there ſafely keep, until He ſhall be from 
thence diſcharged by due Courſe of Law. Given under my 
Hand and Seal this 21" April 1747. Thomas Burdus. (L. S.) 
And this is the Cauſe of the taking and detaining of the ſaid 
John Harvey, whoſe Body 1 have ready. before our ſaid pre- 
ſent Sovereign Lord the King at the Time and Place within 
mentioned, as by the ſaid Writ I am Commanded : And at 
the ſame Time before our ſaid preſent Sovereign Lord the 
King at Weſtminſter cometh Sir Dudley Ryder Knight, At- 
torney General of our ſaid preſent Sovereign Lord the King, 
and in the preſence and hearing of the ſaid John Harvey mn 
the ſaid above recited Writ and Return named, being now 
brought to the Bar here in his own proper Perſon, under the 
Cuſtody of the ſaid Keeper of His Majeſty's ſaid Goal of New- 
gate (into whoſe Cuſtody He the ſaid John Harvey had been 
before committed for the Cauſe aforeſaid in manner afore- 
aid, He the ſaid Attorney General of our ſaid preſent So- 
vereign Lord the King, for our ſaid preſent Sovereign Loyd 
the King ſaith, That fince the 24 Day of July, which was in 
the Year of our Lord 1746. (to wit) Upon the twelfth Day 
of January in che Twentieth Tear of the Reign of our ſaid pre. 

O | ent 


* 
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- #he 2 Writ and Return named, and Several other Perſons 
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ſent Sovereign Lord GzorGE the Second, by the Grace of 


God of Great Britain, France and Ireland, King, Defender 


of the Faith, and ſo forth, at the Pariſb of Saint Paul Co- 


vent Garden in the County of Middleſex, It was in due Man- 
ner charged before Thomas Burdus E/; 4h One of His Ma- 
jefty's Juſtices of the Peace of and for the County # Middle- 
afhigned to Keep the Peace of our ſaid 4 Sovereign 

Lord 2 King within and for the ſaid County of Middleſex, 
and alſa to — and determine divers A Treſpaſſes, 
and other Miſdemeanours committed within the ſame County, 
by Information eee Thomas Jones, a credible Perſon, upon 
ſubſcribed, That He the ſaid John Harvey in 


to the Number of Three and More, being armed with Fire 
_ and other Offenſroe Weapons, fince the Twenty fourth 
Day of July, which was in the ſaid Year of our Lord 1746. 

= to wit) Upon the eighth Day of October in the Twentieth 

Year aforg/aid, were aſſembled at Beauacre in the County of 


Suffolk, in Order to be Aiding and Aſifting in the running, 


landing, and c 


arrying away Uncuftomed Goods; And the 


ſaid > [ems General of our ſaid preſent Sovereign Lord the 


King further ſaith, That He the ſaid Thomas Burdus did 
forthwith (to wit] on the ſaid Twelfth Day of January, at the 
Pariſh of Saint Paul Covent Garden, Certify under his Hand 
and Seal, and Return the ſaid Information ſo made and given 
before Him as aforeſaid, to the moſi Noble Thomas Holles 
Duke of Newcaſtle, One of His Majeſty's Principal Secreta- 
ries of State, who did, as ſoon afterwards as convenient 
might be io wit) L "the Fi wal Day o #4 the ſame Month 
of January in the Twentieth 72 ear aforeſaid, at the Parifh 0, 
Saint Paul Covent Garden fries, lay the ſame before 
Majeſty in Privy Council, and that His Majeſty did at the 
Jame Time and Place laft — thereupon make His Or- 
der in His Privy Council, thereby Reg quiring and Commanding 
the ſaid John Ff. Harvey amang f Others in the _— Order par- 
ticularly named) to Surrender Himſelf within the Space of 
Forty Days after the firſt Publication thereof in the London 
Gazette, to the Lord Chief Fuftice, | or One other of His Ma- 
jg Juſtices of the Court of King's Bench, or to any other 


Gore wy: fax of the . ; whe ſaid Order the 
ks of His ajefly's * Council did cauſe to be forth- 
with 
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with printed and in the two next Succeſſibe London 
Gazettes, and upon the ſaid Fifteenth Day of January cauſe 
the ſame to be forthwith tran/mitted to the Sheriff of the ſaid 
County of Sutfolk ; which ſaid Sheriff did within Fourteen 
rs fer the Receipt thereof, cauje the ſame to be proclaim- 
ed between the Hours of Ten in the Morning and Two in the 
Afternoon, in the reſpectiue Market Places upon the reſpec- 
trve Market Days of the two Market Towns in the ſame Coun- 
ty of Suffolk, the ſaid two Market Towns being near to the 
Place where the ſaid Offence was Charged to have been com- 
mitted as aforeſaid ; And that a true Copy of the ſaid Order 
was likewiſe within be ſaid Fourteen Days affixed up upon a 
publick Place in each of the ſaid two Market Towns, accaru- 
ing to the Direfions and to the. true Senſe, Intent 
and Meaning of the Statute in that Caſe lately made am pro- 
vided; And the ſaid Attorney General of our ſaid preſent So- 
vereign Lord the King, for our ſaid preſent Sovereign Lord 
the King further ſaith, That the ſaid fad in Harvey dia not 
Fs himſelf purſuant to His Majeſty's ſaid Order /o made 

in bis Privy Council as aforeſaid, but dia Negleft ſo to do; 
By reaſon whereof He the ſaid John Harvey in the ſaid Writ 
and Return named, Is, and fiandeth Convitted and Attainted 
of Felony purſuant to the Statute in that Caſe made and provi- 
ded : And all theſe Matters and Things He the ſaid Attorney 
* of our ſaid preſent (ata. Lord the King, for 
aid preſent Sovereign Lord the King is ready to Verify 
ond Brice as the Court "ball Award. Wherefore He prayeth 
in the behalf of our ſaid preſent Sovereign Lord the King, 
| = the ſaid Court bere would proceed to Award Execution 
againſi Him the ſaid John Harvey for the Felony aforeſaid, 
according to the Directions of the ſaid Statute. | 


Tx 1s Proceeding was grounded upon the Statute.of the 
19” of the King: the Subſtance of which, as far as con- 
cerneth the preſent Caſe, is ſet forth in the Suggeſtion on 
the Roll. A Doubt was made at the Bar, Whether it was 
neceſſary to Suggeſt the ſeveral Matters on the Roll in the 
Manner they are Suggeſted, in order to ground a Prayer 
for Execution. 

Tu Court declared that it is certainly neceſſary that 
thoſe Matters ſhould EI on the Roll. They are 

2 the 
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tainder. And he may Traverſe all or any of them. Indeed 


Exception to the Suggeſtion, That the Proclaming the Pri- 


Aantor if he intendeth to put the Proof of Al the Matters 


the ſeveral Steps which the Act requireth to be taken by 
the Crown, in order to bring the Priſoner under an At- 


when Perſons are Attainted by Name, which was the Caſe 
of Mr. Murray laſt Term, a Tranſcript of the Act of At- 
tainder is ſufficient whereon to ground a Prayer for Execu- 
tion. But here is a general Law which tis preſumed Af- 
fecteth the Priſoner at the Bar. But He will not be Affected 
by it, unleſs the ſeveral Requiſites mentioned in the Act 
have been complyed with in his Caſe; and if he Traverſeth 
all or any of them, the Oxus proband: lieth on the Crown. 

Mx. Ford (aſſigned Council for the Priſoner) took an 


ſoner in two Market Towns was not ſet forth with ſufh- 
cient Certainty; | becauſe the Names of the Market Towns 
were not ſet forth; ſo that the * Priſoner could not give a 
particular Anſwer to that Part of the Suggeſtion, nor come 
properly prepared with his Proofs when the Iflues ſhall 
come to be tried. 43) EN 
Bu mT the Court was of Opinion that if the Priſoner 
would take Advantage of the Inſufficiency of the Suggeſ- 
tion, He muſt Demur. He cannot take Advantage of it on 
Motion. If he Pleadeth, he muſt do it Infanter and Ore 
tenus. There can be no Inconvenience in his Pleading In- 


Suggeſted on the Roll, upon the Crown. 0 

TEN the Priſoner by Advice of his Council, ſaid, “I 
&« Deny all the Facts Averred in the Suggeſtion,” and the 
Attorney General replied, «I Aver that all the Facts al- 
« ledged in the Suggeſtion are true. And the Priſoner was 
remanded : And at the Prayer of the Attorney General, 
Monday the 22* June was appointed for the Trial of the 
ſeveral Iſſues, and a Venire was Awarded on the Roll for 
that Day. | 

Mx. Ford on behalf of the Priſoner moved for a Copy 
of the Suggeſtion, but that was denied. However the Court 
told Him it ſhould be read again if He pleaſed, which Mr. 
Ford declined. 


* N.B. The 8 ions grounded on this Act of Parliament, which have been pro- 
ceeded upon ſince this Caſe, of Harvey, have generally ſet forth the Market Towns by 
Name, which is undoubtedly the beſt Way, for the Reaſons ſuggeſted by Mr. Ford. 
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O the 22. June (Trinity 21. Geo. 2.) the Priſoner bo- 
ing brought to the Bar, the Jury was called and ſworn to 
try the ſeveral Iſſues joined between the King and the Pri- 
ſoner. And the Suggeſtion was read by the Secondary on 
the Crown fide for the Information of the Jury, and they 
were by Him charged to inquire of the ſeveral Facts alledg- 
ed in the Suggeſtion, on which Iſſues had been joined. 
And the Junior Council for the Crown having opened-the 
Suggeſtion, the Attorney General went into the Proof of 
the ſeveral Iſſues. 4 

Tux ſeveral Facts touching the laying the Information 
before Mr. Burdus againſt the Priſoner and Others; His 
Certifying it in due manner to the Duke of Meucaſtle; His 
Grace's laying it before the King in Council; The Order 
of Council (which was produced under the Seal of the Coun- 
cil) requiring the Priſoner and Others to Surrender within 
forty Days after Publication in the London Gazette; The 
tranſmitting this Order to the Printer of the Gazette; the 
Publication of it in due Time in two ſucceſſive Gazettes, 
and the tranſmitting it to the Sheriff of the County of S 
folk, in order to it's being proclaimed and publiſhed as 
Act directeth, were well proved. | 

Tre the Underſheriff of Suffolk and other Witneſſes 
were called to prove the Proclaiming and fixing up the Or- 
der in two Market Towns near Beauacre, the Place where 
the Fact is charged in the Information taken by Mr. Bur- 
dus to have been committed. And it appeared on their 
Evidence, that it was Proclaimed and fixed up at Ipfwich, 
which is thirty Miles from Beauacre ; at Hadly, which is 
forty two Miles from Beawacre; and at Leoffoff, which is 
five Miles from Beauacre, and at no other Places; and that 
there are five or ſix Market Towns nearer to Beauacre 
_ Ipfewich ; particularly Southwold five, and Beacles eight 
Miles. 

Mx. Ford on behalf of the Priſoner inſiſted that the Act 
hath not been complied with; The Act indeed doth not 
ſay that it ſhall be in the next Market Towns, but till it 
muſt be in the Market Towns near the Place; And the 
Diſtance of thirty Miles cannot with any Propriety be call- 
ed Near, when it appeareth by the Evidence of Witneſſes 
on the Part of the Crown, that there are at leaſt three 
P Market 
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Market Towns within a third Part of that Diſtance. And 
of this Opinion was the Court. 

Tu Is, ſaid They, is a very Penal Law, and We are in a 
Manner in an untrodden Path, and therefore muſt walk 
with great Caution. What We do in this Caſe, which is 
the firſt that hath ariſen on this Act, will probably Govern 
all other Caſes that may ariſe on it. And it will be of miſ- 
chievous Conſequence to give the Sheriff a greater Latitude 
than the Legiſlature intended to give Him. Some Latitude 
it did intend to give, and therefore did not confine Him to 
the next Market Towns; becauſe that would have render- 


ed the Execution of the Act difficult, and ſubject to great 
Niceties. 


Bur the Law did not intend to leave the Matter wholly 
to the Diſcretion of the Sheriff; and therefore, it requireth 
that it be done in the Market Towns near the Place. This 
Word is plainly reſtrictive of the Sheriff's Power; it is a 
Guide to his Diſcretion in the Execution of the Act : And 
what doth it mean? Not ſurely the moſt remote Town 
Nor doth it mean a Town comparatively remote, as, it is 
plain from the Evidence, Hadly and Ipſwich are. 

O the whole, the Court without ſumming up a Tittle 
of the Evidence, directed the Ju to find for the King on 
all the Iſſues, except thoſe which regarded the Proclama- 
tions in the Market Towns near Beauacre; and on thoſe to 
find for the Priſoner, which they did. And then the Court 
ordered that the Attorney General take Nothing by his 
Prayer. And that the Priſoner be remanded to Meugate, 


in order to Anſwer for the Original Offence he ſtandeth 
charged with in the Information taken by Mr. Burdus, if 
the Attorney General ſhall think fit to Indi him for it. 

. B. Tux Lord Chief Juſtice was abſent by reaſon of 
Sickneſs; but He afterwards declared that He entirely con- 
curred with the other Judges in the Opinion they gave in 
this Caſe. L 
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The Caſe of EN RAS MACDONALD, 
alas AN GUS MACDONALD. 


N the Year 1747, a Bill of Indictment was found againſt 


him under the Special Commiſſion in Szrry for the 


Share he had in the late Rebellion. The Indictment ran in 


the ſame Form as thoſe againſt the other Priſoners, with=- 


out any Averment that he was in Cuſtody before the firſt of 
January 1746. But the Council for the Crown were aware 
of the Exception taken in the Caſe of Mr. Townly and 
Others, and that fince the whole Proceeding againſt the 
Priſoner was Subſequent to January 1746, the Anſwer 
Then given would not ſerve the preſent Caſe. That Bill 
was therefore withdrawn before the Priſoner pleaded to it : 
And a new Bill concluding with an Averment that he was 
Apprehended and in Cuſtody before the firſt of January 1746, 
was preferred and found againſt him. On that Bill he was 
arraigned in July 1747, and his Trial came on the 10" of 
December following. | | | 

Tux Overt Acts charged in the Indictment were ſuffi- 
ciently proved. And alſo that the Priſoner was Apprehend- 
ed and in Cuſtody before the firſt of January 1746. 

Tus Council for the Priſoner inſiſted that he was born 
in the Dominions of the French King, and on this Point 
they put his Defence. FT 

Bur Apprehending that the Weight of the Evidence 


might be = them, as indeed it was, with regard to 
0 


the Place of the Priſoner's Birth, they endeavoured to cap- 
tivate the Jury and By ſtanders, by repreſenting the great 
Hardſhip of a Proſecution of this Kind againſt a Perſon, 
who, admitting him to be a Native of Great Britain, had 
received his Education from his early Infancy in France; 
had ſpent his Riper Vears in a profitable Employment in 
that Kingdom, where all his Hopes centered. And ſpeak- 
ing of the Doctrine of natural Allegiance, they repreſented 
it as a Slaviſh Principle, not likely to prevail in theſe Times; 
eſpecially as it ſeemed to derogate from the Principles of 
the Revolution. 
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is it in the Power of = Foreign Prince by Naturalizing or 
0 


from a Foreign Prince and committing High Treaſon may 


where the Priſoner putteth his Defence on that Iflue, lieth 


TI HR REPORT. 


HERE the Court interpoſed and declared, that the men- 
tioning the Caſe of the Revolution as a Caſe any way Si- 
milar to that of the Priſoner, ſuppoſing him to have been 
born in Great Britain, can ſerve no Purpoſe but to bring 
an Odium on that Great and Glorious Tranſaction. It never 
was doubted that a Subject born, taking a Commiſſion 


be puniſhed as a Subject for that Treaſon, notwi 
his Foreign Commiſſion. It was ſo ruled in Doctor Sto- 
rey's Caſe: And that Caſe was never yet denied to be Law. 
It is not in the Power of any private Subject to ſhake off 
his Allegiance, and to tramfer it to a Foreign Prince. Nor 


Employing a Subject of Great Britain, to diſſolve the Bond 
of Allegiance between that Subject and the Crown. 

How EVER as the Priſoner's Council had mentioned his 
French Commiſſion as a Circumſtance tending in their Opi- 
nion to prove his Birth in France, the Court permitted it 
to be read, the Attorney General conſenting. It was dated 
the firſt of June 1745, and appointed the Priſoner Com- 
miſſary of the Troops of France, which were then intend- 
ed to Embark for Scotland. | 

Tus Court, with the. Conſent of the Council for the 
Crown, itted the Cartel between France and Great 
Britain 2 the Exchange or Ranſom of Priſoners likewiſe 
to be read. And obſerved, that as it relateth barely to the 
Exchange or Ranſom of Priſoners of War, it can never ex- 
tend to the Caſe of the Priſoner at the Bar, ſuppoſing him 
to be a Subject born. Becauſe by the Laws of all Nations, 
Subjects taken in Arms againſt their Lawful Prince, are not 
conſidered as Priſoners of War, but as Rebels; and are lia- 
ble to the Puniſhments ordinarily inflicted on Rebels. 

Loxp Chief Juſtice Lee in his Direction to the Jury, 
told them That the Overt Acts laid in the Indictment being 
fully proved, and not denied by the Priſoner, or rather ad- 
mitted -by his Defence, the only Fact they had to try was, 
Whether he was a Native of Great Britain; If fo, he muſt 
be found Guilty. And as to that Point, He faid the Pre- 
ſumption in all Caſes of this Kind is againſt the Priſoner ; 
and the Proof of his Birth out of the King's Dominions, 


upon 
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in the preſent Caſe (which He ſummed up very minutely) 
did or did Not amount to ſuch Proof He left to their Con- 
ſideration. ä 

Tux Jury found him Guilty, but recommended him to 
Mercy. He received Sentence of Death as in Caſes of High 
Treaſon; But was afterwards pardoned upon the Conditions 
mentioned below. 


Macdonald at the Suit of Ramſay. 


Wxr1rsz Mr. Macdonald lay under Sentence of Death, a 
Creditor of his Ramſay obtained leaye from my 
Lord Chief Juſtice at his Chambers to charge him in Cuſ- 
tody of the Sheriff, in an Action for a conſiderable Sum of 
Money ; and accordingly he was ſo charged. 

In Eaſter Term the 21" of the King, Mr. Attorney Ge- 
neral acquainted the Court, that His Majeſty had given Or- 
ders for preparing a Pardon for Mr. Macdonald to paſs the 
Great Seal, upon Condition of his retiring out of His Ma- 
jeſty's Dominions, and continuing abroad during his Life. 
And that One of the Secretaries of State had ſent His War- 
rant to the Keeper of the Mew Priſon to deliver Mr. Macdonald 
into the Cuſtody of a Meſſenger ; But that the Keeper re- 


ſtood charged in an Action at the Suit of Mr. Ramſay, He 
could not deliver him into the Cuſtody of a Meſſenger with- 
out incurring the Danger of an Eſcape. Mr. Attorney con- 
cluded with a Motion that the Proceſs Mr. Macdonald ſtood 
charged with at the Plaintiff's Suit might be Diſt 

Hs was ſupported in this Motion by Sir John Strange 
and the Solicitor General. It was ſaid by Mr. Attorney, 
but not ſtrongly inſiſted on, That a Perſon under an At- 
tainder is Civiliter Mortuus; His Perſon and Eſtate are Ab- 
ſolutely at the Diſpoſal of the Crown; and conſequently 
He is not liable to Civil Suits. And to this Purpoſe He ci- 
ted Truſſell's Caſe. 

To this Point Mr. Henley and Mr. Ford for the Plaintiff 
inſiſted, and ſo the Court agreed, That the later Reſolu- 
tions have been, and the Law hath been long ſettled, that 
an Attainted Perſon is liable to Civil Suits ; but by the 
Q Rules 


fuſed to Obey this Warrant, alledging that as his Priſoner 


6f 


upon Bim. But whether the Evidence that had beeri given 


1. Leon. 326. 
Cro. Eliz. 
213. 
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ol the Court, or of a Judge at his Chambets. 


ne 


Abſolutely at the Diſpoſal of the Crown. It is fo for the 
Ends of publick; Juſtice, and for no Other Purpoſe. The 
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Rules of the Court He ought not be charged, Wann 


Tus Point reported by Leonard and Croke to 1 been 
adjudged i in Truſſell s Caſe came afterwards under Conſide- 
tien in Actions brought by other Perſons againlt * h be- 
Man, and was ruled quite otherwiſe, 

Fs Point chiefly inſiſted on by the Council on the 
Side of the Motion was, That to — the Defendant in 
this Caſe, ſo as to make his Perſon Table, would be a 
Means of defeating the King's Pardon j becauſe He would 
be thereby diſabled to . with the Terms of it. It 
would "ag in Effect ſaying, that His Majeſty ſhall not grant 
a Pardon on theſe Conditions, He ſhall Pardon Abſolutely 
or not at All. 
I this Purpoſe they cited Foxwerrhy's Caſe reported 
in Salk; 500. 2. L. Raum. 848. Far. 153. And the Cale of 
Coppin and Gunner in 2. L. Raym. 1572. ö 

By the Court faid, We cannot judicially take notice 
of His Majeſty's Intentions touching the Pardon. The Crown 


vocably by the Great Seal, and by that Alone. A Pardon 
may not paſs at All, or is may be upon other Conditions 
than are Suggeſted at the Bar, or it may be a free Pardon. 
And therefore till the Pardon is paſſed, it is too early for the 
Court to give any Opinion upon the Main Geſtion Ac- 


cordingly the Court gave no Opinion, and * 
took, nothing by his Motion. + 
Mz. Macdonald having afterwards made his Creditor Mr. 


Ramſay eh with. mgard 1 to his Debt, the Action was with 
drawn. And he was in December 1740, delivered into the 
Papa of a Meſſenger by Virtue of a Warrant for that 
from the Duke of Vewca/He, One of His Es $ 

ringipal Secretaries: of State. 
1 7 7 B. Tz Perſon. of a Man under an Attainder is not 


* * Ent. 246. a. b. Cro. Eliz. 516. Co. Ent. 248, 2. And. 38. Moo. 753. 3. Inſt. 


{N. B. The Rule i in Foxwarthy's Caſe ſeems to have been Overhaſty, and the Rea- 
fondon which it is grounded appear to Me to be inconcluſive; That in Coppin and Gun- 
_— Equicables 0 it pong to ot Defendant. the Benefit of his Pardon, 

ut Prejudice to t aintiff, who mi i reſort for, Satisfaction to th Eff of 
Defendant if he could find ; * 7 / oy * 
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King may order Execution to be done upon him a 
to Law, notwithſtanding He may be charged in Cuſtody at 
the Suit of Creditors. But till Execution is done, His Cre 

ditors have an Intereſt in his Perſon for Securing their Debts. 6. H. 4. 6. b. 
And He himſelf as long as he liveth, is under the Protec Cbom. 113. 
tion of the Law. To kill Him withowd Warrant of Law is 
Murder; for which the Murderer is liable to a Proſecution, 

at the Suit of the Crown, and likewiſe to an Appeal at the Bro. Appeal. 
Suit.of the Widow. For though his Heir is barred by the * 
Attainder, which corrupteth his Blood, and diſſolveth all Re- 

lations grounded on Conſanguinity, yet the Relation ground- 

ed on the Matrimonial Contract continueth till Death, _ - 

Ay if a Perſon under an Attainder be Beat or Maimed, 

or a Woman in the like Circumſtances Raviſhed, they may, 

after a Pardon, maintain an Action or Appeal, as their 

Caſes reſpectively may require. And though before a Par- 3. Init. 215. 
don they are diſabled to ſue in their own Names, I make 

no Doubt that they are intitled to prafecute, according to 

the Nature of their reſpective Cafes in the Name of the 

King; Who will do Equal Right to All his Subjedts. © 


- N.B. DuxinG the Trials of the Rebels at St. Margaret 
Hill, Southwarke, under the Commiſſion of 1746, one of the 
Priſoners challenged Peremptorily, and for Cauſe ſo man 
of the Jurors that there was not a fufficient Number left 
on the Pannel to on his Trial. In that Caſe the 
Court Ore tenus, (tor it was, as hath been already obſerved, 
a Commiſſion of Goal Delivery as well as of Oyer and Ter- 
miner) ordered a new Pannel, and adjourned for Several 
Days. On the Day of Adjournment the Sheriff returned a 
Pannel of the fame Furors that had ſerved through the 
whole Proceeding, thoſe who had been challenged by the 
Priſoner, or ſworn before, included. Anda fufficient Num- 
ber appearing, He was tried. '' 

Tux like Caſe ha pened on the Trial of one of the Ae 
ſaſſins in King illiam s Time. Mrs Cant ow the gf of 4-Tris.728. 
May challenged in the like Manner till er remain ® 733 
ing on the Pannel were not ſufficient ta make a: full 
Whereupon the Court Qre tems ordered a: new Pannelꝭ and 
Adjourned to the 14. On that Day his Councit infifted 
that a new Pannel — 3 not to have: been Qrdered:; hut 
Q 2 that 
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that an Habeas Corpora with a Tales ſhould have been 
Awarded, according to the Opinion in Sanford. But the 
Court declared that this being a Proceeding under a Com- 
miſſion of Goal Delivery as well as Oyer and Terminer, they 
Might, and indeed always Do in the like Caſe, Award a new 
Pannel if neceflary Ore tenus, without Writ or Precept. 

In a meer Commiſſion of Oyer and Terminer no Pan- 
nel is Ordered till the Defendant hath pleaded to Iſſue, and 
Iſſue is actually joined; and then it is done by Precept in 
the Nature of a Venire. And if in ſuch Caſe there ſhould 
be a Want of Jurors, an Habeas Corpora with a Tales may, 
ſaid the Court, poſſibly iſſue; but no Tales can be granted 
upon a Commiſſion of Goal Delivery. And Mr. Juſtice 
Powel upon that Occaſion ſaid, that if the Sheriff had re- 
turned all new Men without Regard to thoſe who appear- 
ed and were ſworn or challenged on the 9“, it had been 


well enough. 
THz Reaſon of the Adjournments in theſe Caſes was that 


the Priſoners might have Copies of the new Pannels in due 
Time, purſuant to the 7 of King William; otherwiſe new 
Pannels might have been Ordered returnable in/tanter. 
Tux Original Pannel in 1746 was upon great Delibera- 
tion Ordered, fitting the Court, Ore tenus, as under the 
Commiſſion of Delivery ; though, as I have alread 
obſerved, a Precept in common Form for holding the Seſ- 
fions had iſſued under the Seals of the three Chiefs and three 


Senior Judges. 


The Caſe of WILLIAM NiCHOLAs, at the 
Briſtol G, Delivery, April 4. 1748. 


E was Indicted for Petty Treaſon, in the Wilful Mur- 
der of Anne the Wife of Dr. William Logan, to 
whom he was a Hired Servant. 

Ir appeared on the Trial that on the 13 of April 1747, 
the Priſoner Knowingly and Wilfully put a Quantity of 
White Arſnick into a Pot of Chocolate which was provi- 
ded on his — L＋ » who Both drank of it. It 
very ſoon ap t had taken Poiſon ; and pro- 
per Means being uſed, The Doctor in ſome Time, with — 
T | Dithculty, 
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Difficulty, got the better of the Diſarder ; but his. Lady 

who was of a more weakly Conſtitution, was never entire- 

ly free from the Effects ＋ the Poiſon, which at length 

threw her into a lingering waſting Diſorder, of which on 

the 31" January following She died. 

Bzrore the Recorder directed the Jury, ta Gentle- Mr. halte. 
man of the Bar deſired to be heard as Amicus Curie. He J N, Scud 
ſubmitted to the Court, Whether the Priſoner is not inti- more 
tled to the Benefit of the Act of General Pardon paſſed in the | 
laſt Seſſion ; He admitted that the Offences of Wilful Myr- 20. Geo. 2. 
der, Petty Treaſon, and Wilful Poiſoning are excepted but 
ſubmitted, that the General Pardon extendeth to all N. 
demeanors committed before the 15 of June 1 747. That 
the Crime the Priſoner ſtands charged with, . the Ad- 
miniſtring the Poiſon, was committed on the 13 of April 
before; This Offence, till Death enſued, could be 8 
dered in no other Light than as a High Miſdemeanor; It 
could be conſidered in no other Light at the Time the Ad 
took place, and the Pardon operated upon it in that Light. 

And conſequently the Homicide, which was but the Con- 
ſequence of the Offence pardoned by the Statute, is likewile 

ardoned. 

To this Purpoſe he cited and relied on 4, Moles pl, Gyr 

426. If a Man giveth another a Mortal Stroke and he 

« dieth thereof 2 a Year and a Day; but Menue be- 

« tween the Stroke and Death, there cometh a General 
« Pardon, whereby All Miſdemeanors ate pardoned, . This 
« doth pardon the Felony conſequentially, beeguie the AR 
« that is the Offence is pardoned, though it be nat a Fe- 
“Jony till the Party die.” 

To this it was anſwered by the Recorder, that Hale in 
this Paſſage groundeth hicaſelf Gaoly on the Authority of 
Cole's Cale in Plowden ; Crampton las down. the " Bade Plowd. 4 . 
much in the fame Manner, and cites the {ame Authority — 
ſor it: And ſome other Authors have dove the ame. But 16. el. 20. 
the Caſe as Reported by Plowden doth by no means Warr 
rant the Rule in the Latitude now contended far. (Cole's 
Caſe is certainly good Law, but the Concluſion diawy 
Gam't dy chef — in Terms too Gene- 
ral, and without a proper Guard ; Becauſe in the Manner 
it is laid down by them it ſeemeth to imply, that every De- 
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— 8 Homicide is within the Pardon which intervened 
betwixt the Stroke and Death; at leaſt it leaveth it in ſome 
Meaſure doubtful whether it is ſo or no. 


Corx's Caſe was no more than this; He was indicted 


before the Coroner for Manſlaughter, and the Indictment 


charged that he gave the Mortal Stroke on the 1 2 of Feb- 


ruury in the 13* Year of the Queen, and that the Party 


died of that Stroke on the 18 of June following. Upon 


his Arraignment he pleaded an Act of General Pardon by 
which all Felonies, Offences, and Miſdemeanors (not therein 


excepted) committed before and until the 14. Day of Feb. 
ruary in the 13. Year of the Queen were Pardoned : with 
an Averment that neither He nor the Offence laid in the In- 
diftment are within the Exceptions of the Act. 
Hap the Indictment been for Murder as in the preſent 
Caſe it is, this Averment had been Evidently falſe ; and 
conſequently his Plea could not have been allowed : For 
Murder is expreſly excepted, though Manſlaughter is not ; 
the only Doubt was, whether the General Pardon did reach 
his » Becauſe till the Death of the Party no Felony 
could be ſaid to have been committed by him; And the 
Party dying after the Day on which the Act took place, it 
was doubted whether the Act could Operate ſo as to par- 
don a Felony which was not then compleated. 
Tux Court took time to confider ; and afterwards a- 
greed that the Defendant was within the General Pardon. 
< Becauſe, faith the Book, the Stroke was the Occaſion of 
« the Felony ; the Giving of which Stroke was the Offence 
e and Miſdemeanor againſt the Queen, which is pardoned 
« by the Act; and therefore every thing Enſuing from that 
« Offence is likewiſe pardoned.” Theſe Words, I own, are 


E General, and if they ſtood alone might beget ſome 
t 


But I think they are ſufficiently explained by the 
Caſe, and amount to no more than this, That the Felon 


having had its Commencement before the Pardon too 


ſbould Operate in favour of the Priſoner, in the fame 


place, and being pardoned by the Act (for Manſlaughter was 
ned) the Priſoner 'was intitled to the Benefit of the 
„though the Felony was not compleated by the 
Death of the Party till after the Act; That the Pardon 

man- 
ner 


ner as it would have done if the Felony had been cen 
before the Act, and in no other manner. 

THERE is a like Caſe in Dyer where the Point is left 
undetermined, but the Book faith expreſly that the Indict- 
ment was de Morte hominis, ſed Mon ex Malitid . 
td, frve per Murdrum. 

Bur How will theſe Caſes Affect the Priſoner at the Bar? 
The Court in Co/e's Caſe carried back the Felony by: Rela- 
tion to the time of the Stroke, in order to intitle him to 
the Benefit of the Pardon; for the Felony, had it been 
compleated before the Act, was pardoned by the Act; But 
in this Caſe, the Priſoner cannot poſſibly Avail himſelf of 
any ſuch Relation, fince the Crime He ſtands charged with 
is expreſſy excepted. 

BESIDESs, could He have pleaded the Act in caſe it 
had been neceſſary for him to have pleaded it? He could 
not. For while the Special Pleading of a Statute Pardon, 
in which there were Exceptions of Perſons and Crimes was 
neceflary, it was always incumbent on the Party to Aver 
that neither He, nor he Offence laid in the Indifiment are 
within the Exceptions of the Act. This the Priſoner at the 
Bar could not have done; and conſequently He could not 
have been intitled to the Benefit of this Ad. And thou gh 
the Act now under Conſideration, hath diſpenſed with this 
Manner of Pleading, and given the Party the Benefit of the 
Pardon on Evidence upon the General Iſſue, Yet ſtill if it 
appeareth to the Court, Either that the is excepted 
n. Name, or that the Offence charged hr ZH is 2 
the Court cannot give him the Benefit of the Pardon. 

PExsONs intended to be pardoned had been put to 
great Difficulties in Pleading Specially: they had failed in 
Point of Form, or in Point of Time, or in ſome other Cir- 
cumſtance neceſſary to render their Plea Available to them: 
To eaſe them of theſe Difficulties, and for that Purpoſe on- 
ly, All the Acts of General Pardon ſince the Reſtoration, 
have taken away the Neceſſity of Special Pleading. But 
the Law in other Reſpects ſtandeth juſt as it did * — 
The Facts which formerly were to be Specially 3 
muſt now appear upon Evidence to be true, 
* cannot have the Benefit of the Act. 
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r ler found the Priſoner Guilty. And he had Judg- 
mentol Peak as in Cue of Pry Tre, and was ac- 


6 ©, cordingly executed. 


11. Co. 32. a. 


Kel. 52. 


Kel. 125. 


Lib. 3. c. 4. 


C. 15. S. 4. 


M. B. Sous Learned Men ſeem to have been Tis 

Difficulty to Account for the true Grounds of the Stat. 1. 
E. 6. c. 12. which Enadteth © That from henceforth Wil- 
ful Poiſoning ſhall be deemed Wilful Murder of Malice 
« Prepenſed ; and that the Offenders ſhall Suffer as in other 
aſes of Wilful Murder of Malice Prepenſed. 
Lokp Chief Juſtice Cole is of Opinion that this Provi- 
fion in the Statute was a Needleſs Caution: ſince Wilful 
Poiſoning was undoubtedly Murder of Malice Prepenſe, and 
as ſuch, ſaith He, was Ouſted by the 23* and 25 H. 8. 

Lon Chief Juſtice Keg upon the Authority of Juſ- 
tice Jones, faith that lane bf x: E. 6. was but decla- 
ratory of the Common Law, and an i. 

N Holt accounteth for this Act another way and 
Aſſigneth two Reaſons; Firſt, Killing by Poiſon did not 
come under Bracłon s Definition, Manu —— perpetra- 
ta; But what doth Bracten mean by Manu hominum, or as 
He expreſſeth himſelf in a parallel Place, Occiſo ab Homine 


Jane ? His own Words will beſt Explain his Meaning, « Zr 


« off Homicidium, occifio ab Homine facla, ſi enim a Bove, 
4 Cane, vel alia Re, non dicitur p Homicidium.” 
And in the Chapter cited by His Lord Item 2 mant 
« Hominum, dicitur, ad differentiam Eorum qui a Beſtiis 
« Occiduntur,” — vel qui Mortui ſunt per infortunium.” 
He plainly meaneth Homicide by the intervention of Hu- 
man means, nothing more. 
H1s Lordſhip's Second Reaſon is, That Wilful Poiſon- 
ing did not come under the Words of 13. R. 2. The 
Words of the Act are, Murdered or Slain by Await, Aſ- 
fault, or Malice Prepenſed.” It might not in Strictneſs 


of Speech come under the Words Awair, or Aſſault ; But 


certainly, a Man who is Wilfully Poiſoned, is Murdered of 
Malice Prepenſed. | 
I believe it never was doubted, Whether Wilful Poiſon- 
ing, che moſt Deliberate, Inſidious, and Hateful Offence a- 
the Life of Man, and at the ſame Time the moſt Ea- 


& perpetrated, was a Capital Offence at Common Law. 
All 
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All the antient Authors ſpeak of it as a s of Wuüful, 
Felonious Homicide. Bracton particularly — Places ci- bets 
ted in part by Lord Holt, ſpeaketh of it in that light; e 
and Fleta faith that in his time Men were Dran and L. 1. c. 37. 
Hanged, and Women Burnt for st. 
I take the true Ground of the Statute of the 1. E. E. bo 
be this; The 22. H. 8. had made Wilful Poiſoning High 22. Hs. c.9. 
Treaſon, and had expreſly excluded the Offenders from 
Clergy, and directed that they ſhould. be boiled to Death: | 
The 1. E. - reduced All Treaſons to the antient Standard C. 12. S. 2. 
of the 25. E. 3. This was a Virtual Repeal of the 22. H. 8. 
and fo in = Judgment of the Parliament it became ne- 

to make ſome new Proviſion for the Caſe of Wilful 
Poiſoning, which undoubtedly deſerved a Capital Puniſh- 
ment; accordingly by the 100 Section of the Act, the Of- 
fenders are Ouſted of Clergy. And the 1 25 Ena&eth, not 
in Affrmance of the Common Law as Kelyng fu ppoſeth, 
but by way of Revival of it, that the Offence ſhall from 
thenceforth be deemed Wilful Murder of Malice 
and that the Offenders ſhall ſuffer and torfet_ as in ocher 
Caſes of Wilful Murder of Malice 
Tux taking away Clergy by Expreſs words, Wii is 
done by the 10 Section, was in My opinion, though Coke 
thinketh Otherwiſe, abſolutely neceſſary; Becauſe the Sta- 23. and 25. 
tutes, which Ouſted Clergy in the Caſe of Wilful Murder, 
were made while the Offence of Wilful Poiſoning did.not 
fall under the Denomination of Murder, but of Hi gh Trea- 2 $0. 6. 
ſon, in which the Crime of Murder was Merged : And con» © 
ſequently, thoſe Statutes could not reach the Offence, of 
Wilful Poiſoning ; and though perhaps the bare Repeal of 
the Statute which made the Offence High Treaſon,” might 
have reduced it to the rank it ſtood in at Common Law, 
It was however thought moſt adviſable to do it by an Ex- 
preſs Proviſion, which is done the 13" Section. 

Tux Parliament of the * of Queen Anne ep” pro- 7. An. c. 21. 
ceeded upon the ſame cautious Principle, in a Caſe exact 
Similar to this; I mean with regard to certain Cap 10 Of. 
fences, which by the Law of Scotland were deemed High 
Treaſon there. 

Tux firſt Section Enacteth that, after the firſt of Fu 
1709, no Offences ſhall. be High Treaſon or Miſprifioh * 

8 Hig 
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Hin Treaſon within Scotland, but. thoſe that are High 
; Freafon or Miſprifion of High Treaſon in England; Aud 
* the ſeventh Section, — —„— mar 
merated had been by ſeveral Acts of Parliament in Scotland 
e wn ary 
r 

, Enacteth, that thoſe Offences ſhall after the ſaid 
firſt Day of July be deemed Capital Offences ;- And that 
the Offenders therein ſhall Suffer and be Tried in the ſame 
e n 
6h gs | 


? 
: 1 O's 


T * The. Caſe of WixLian York. 


T Bury Sigumes Aſlizes 1748, William 2 * a Boy 
of _ Years of Age, was convicted before Lord 
Chief Juſtice Files for the Murder of a Girl of about five 
Mears of Age, and received Sentence of Death. But the 
Chief Juſtice,” out of regard to the tender Years of the Pri- 
ſoner, Reſpited Execution, till He ſhould have an Oppor- 
tunity of taking the Opinion of the Reſt of the Judges, 
Whether it was to execute him or Not, upon the 
Special Circumſtances of the Caſe; which He ed to 
the Judges at Serjeants Inn in Michaelmas Term ollowing 
T'wt Boy and Girl were Pariſh Children, put under the 
Care of a Pariſhioner, at whoſe Houſe they were lodged 
and maintained; On the Day the Murder happened, the 
Man of che Houſe and his Wife went out to their Work 
curly in the Morning, and left the Children in Bed toge- 
ther; When they returned from Work, the Girl was miſ- 
and the Boy being aſked what was become of her, 
2 that he had helped her up and put on her 
* Cloaths, and that ſhe was gone he knew not Whither, Up- 
on this, ſtrict ſearch was made in the Ditches and Pools of 
Water near the Houſe, from an apprehenſion that the 
Child might have fallen into the Water. During this Search, 
the Man under whoſe care the Children were, obſerved 
that a Heap of Dung near the Houſe had been newly turn- 
ech up; And upon removing the upper part of the Heap, 
| xd; the Body of the Child 3 depth un- 
der 
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der the ſurface, cut and mangled in a moſt barbarous and 
horrid -manner. 0: 6-6 g-Wift 2 1 7 * 
. Ur on this Diſcovery, the Bay, who was the only Per- 
ſon capable of committing the Fact that was left at Hame 
with the Child, was charged with the Fact, which he ſtift- 
Wurd the Coroner's Jury met, the Boy was again 
but perſiſted ſtill to deny the Fact. At length, 
being cloſely interrogated, he fell to Crying, and ſaill h 
would tell the whole Truth. He chen ſaid that the Child 
had been uſed to foul herſelf in Bed; That the did fo that 
Morning (which was not true, for the Bed was ſearched 
and found to be clean) That thereupon he took her out of 
the Bed, and carried her to the Dung Heap; and with a 
large Knife, which he found about the Houſe, cut har in 
the manner the Body appeared to be mangled, and buried 
her in the Dung Heap; placing the Dung and Stra that 
was bloody undef the Body, and covering it up with what 
was clean; and having ſo done, he got Water and waſhed 
ene 3 
. Tr Boy was the next Morning carri a Neigh- 
wing Juſtice of the Peace, before whom he repeated his 
Co n, with all the Circumſtances he had related to 
the Coroner and his Jury. The Juſtice of the Peace very 
prudently deferred proceeding to a Commitment, till the 
Boy ſhould have an Opportunity of recollecting himſeli. 
Accordingly he warned him of the Danger he was in if he 
ſhould be thought Guilty of the Fact he food charged 
with, and admoniſhed him not to wrong himſelf. And 
then ordered him into a Room, where none of the Crowd 
that attended ſhould have acceſs to him. 

Wund the Boy had been ſome Hours in this Room, 
where Victuals and Drink were provided for him, he was 
brought a ſecond Time before the Juſtice, and then he re- 
peated his former Confeſſion: Upon whichihe was com- 
matted to Goal. | . | tt 

Ow the Trial, Evidence was given of the Declarations 
before mentioned to have been made before the Coroner 
and his Jury, and before the Juſtice of the Peace; and of 
many Declarations to the ſame purpoſe which the Boy made 
to other People after he came to Goal, and even down to 

S 2 the 
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Report, which are undoubtedly Tokens of what my Lord 
Chief Juſtice Hale ſomewhere calleth a Miſcbieous Diſcre- 
Zion, that he is certainly a proper Subject for Capi 
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the Day of his Trial. For he conſtantly told the ſame Sto- 


ry in Subſtance, commonly adding that the Devil put him 
upon committing the Fat. Upon this Evidence, with ſome 
other Circumſtances tending to corroborate the Confeſſions, 
he was convicted. OB: VGirh l 

Ur oN this Report of the Chief Juſtice, the Judges hav- 


ing taken time to conſider of it, Unanimouſly agreed. _ 


1, Ta ar the Declarations ſtated in the Report were 
Evidence proper to be left to the fury. mc 

2% Trxar ſuppoſing the Boy to have been Guilty of 
this Fact, there are ſo many Circumſtances ſtated in the 


Pu- 
niſhment, and ought to ſuffer ; For it would be of very dan- 
gerous Conſequence to have it thought, that Children may 
commit ſuch atrocious Crimes with Impunity. | 
THERE are many Crimes of the moſt heinous Nature, 
ſuch as in the preſent Caſe the Murder of Young Children, 
Poiſoning Parents or Maſters, Burning Houſes, &c. which 
Children are very capable of committing ; and which they 
may in ſome Circumſtances be under ſtrong Temptations 
to commit; And therefore, though the taking away the 
Life of a Boy of ten Years Old may favour of Cruelty, yet 
as the Example of this Boy's Puniſhment may be a means 
of deterring Other Children from the like Offences ; and 
as the Sparing this Boy, merely on Account of his Age, will 
probably have a quite contrary tendency, in Juſtice to the 
Publick, the Law ought to take it's Courſe ; unleſs there 
remaineth any Doubt touching his Guilt. 

Ix this general Principle all the Judges concurred. But 
two or three of them, out of great Tenderneſs and Cau- 
tion adviſed the Chief Juſtice to ſend another Reprieve for 
the Priſoner : Suggeſting that it might poſſibly appear on 
further Inquiry, that the Boy had taken this Matter upon 
himſelf at the Inſtigation of ſome Perſon or other, who 


hoped by this Artifice to ſcreen the real Offender from 


Juſtice. | | 
AccoRDINGLY the Chief Juſtice did grant one or 
two more Reprieves ; and deſired the Juſtice of the Peace 
who took the Boy's Examination, and alſo ſome other Per- 
ſons 
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ſons in whoſe Prudence he could confide, to make the 
ſtricteſt Enquiry they could into the Affair, and report to 
Him; at length He, receiving no further light, determi- 
ned to ſend no more Reprieves, and to leave the Priſoner 
to the Juſtice of the Law at the Expiration of the laſt ; but 
before the Expiration of that Reprieve, Execution was re- 
ſpited 'till further Order, by Warrant from one of the Secre- 
taries of State. And at the Summer Aſſizes 1757 he had 
the benefit of His Majeſty's Pardon, upon Condition of his 
entering immediately into the Sea Service. 


The Caſe of ABRAHAM EVANS. 


T the Seſſions at the O/d Baily in May 1749, John 
| and Abraham Evans were indicted, Avery 
for privately Stealing from the perſon of Sir Giles Payne, 
One Silk Handkerchief, Value 12“; and Evans for felo- 
niouſly receiving the ſame, knowing it to be Stolen. 
 AvEeRy was found Guilty to the Value of 10*, and was 
ordered to be Tranſported for Seven Years. Evans was like- 
wiſe convicted of Receiving the Goods knowing them to be 
Stolen; but Judgment was reſpited as to Him, upon a 
doubt whether Sentence of Tranſportation for fourteen 
Years can be given againſt Him upon the Statute of 4" 
Geo. 1. In regard the Principal Felon is found Guilty of 
Petty Larceny only. | | 
In Michaelmas Vacation following the Judges met at 
Serjeants-Inn to conſider of this doubt; and they agreed, 
Una Voce, that no Judgment can be given againſt Evan: 
on this Verdict on the 4. Geo. 1. 
| Fox though that Act is Expreſs, that Perſons convicted 
buying or receiving Stolen Goods, knowing them to be Sto- 
„Hall be Tranſported for Fourteen Years, yet ſtill, it 
muſt mean Perſons legally convicted; Perſons convicted as 
Acceſſaries after the Fact under the Statutes of 3. 4. . 
and M. and 5. A. But this Man ought to have been Ac- 
quitted, the Principal Felon being convicted of Petty Lar- 
ceny only; and indeed the Indictment againſt Avery be- 
ing for Petty Larceny, Evans ought not to have been put 
upon his Trial. For the Acts which make Receivers of 
| T Stolen 
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| ſenſibly affected with a very Noiſome Smell; and it 


aſter happened, there was no Sickneſs in the Goal more 
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Sthlen Goods knowingly, Acceſſaries #0 che Falony, muſt 


be underſtood to make them Acceſſaries in ſuch caſes on- 
ly where by Law an Acceſſary may Be; and there * 
e ng: i 019 on 111793 
Accordingly, at the E Bu, was 
Kilcharged. 


ay the OA Rayly Seſſions in April 1 1750, ane Mr, Clarke 
was brought to his Trial, and it being a Caſe of great Ex- 
pectation, the Court and all the Paſſages to it were ex- 
treamly crowded ; the Weather too was hotter than 1s uſual 
at that time of the Year. | 
Many People who were in Court at this time, were 


peared {gon aſterwards, upon an Inquiry ordered by 
Court of Aldermen, that the whole Priſon of Vewgare, and 
all che Paſſages leading thence into the Court, were in a 
very filthy Condition, * had long been ſo. 

Wu ar made theſe Circumſtances to be at all attended 
to whs, that within a Week or ten Days at moſt after the 
Seſſion, many People who were t at Mr. Clarke's 
Trial, were f{eized with a Fever of the Malignant kind; 
and few who were ſeized, recovered. 

Tas Symptoms were much alike in all the Patients ; 
and in leſs than Six Weeks time the Diſtemper entirely 
ceaſed. 

Ir was remarked by ſome, and I mention it becauſe the 
ſame * Remark hath been formerly made on a like Occa- 
Gon, that Women were very little affected; I did not hear 
of more than One Woman who took the F ever in Court, 
though doubtleſs many Women were there. 
Ix ought to be remembered that at the time this Diſ- 


than is common in ſuch Places; this Circumſtance, which 
iſheth this from moſt of the caſes of the like kind 
which we have heard of, ſuggeſteth a very proper Caution: 
Mar to preſume too far upon the Health of the Goal, barely 
a the Goal Fever is net among the . | 


* Can, Eliz. ſub. An. 1577, Gilpin's ee a 


For 
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Fon without doubt, if the points of Cleanlineſs and 
free Air have been greatly neglected, the putrid Efilwvia 
which the Priſoners bring with tem in Cloaths, &c. 
eſpecially where too many are into a crowded Court 
together, may have fatal effects on P who are accul- 
tomed to breath better Air; though the poor Wretches, 
who are in ſome meaſure habituated to the Fumes of a Pri- 
ſon, may not always be ſenſible of any great Inconvenience 
TE Perſons of chief note who were in Court at this 
time and died of the Fever were, tur Same! Permant Lord 
Mayor for that Year, Sir Thomas Abriey one of the Juſtices 
of the Common Pleas, Charles Clarke E(quire one of che 
Barons of the Exchequer, and Sir Dame! Lambert one of 
the Aldermen of London, Of leſs note, a Gentleman of 
the Bar, two or three Students, ome of the Underſheriffs, 
an Officer of Lord Chief Juſtice Lee who attended his 
Lordihip in Court at that time, feveral of the Jury on the 
Middlejex Side, and about Forty other Perſons whom buſi- 
neſs or curioſity had brought thither. 


Mx. Juſtice Adney, of Whom I can ſpeak from a long 
and intimate acquaintance with Him, was a very Worthy 
Man, Learned in his Profeſſion, and of great Integrity. 
H1s Zeal for the Intereſt of his Country, which He 
well underſtood, tin Him a and early attach- 
ment to His Majeſty and His Royal Houſe; which was, if 
I may be allowed the expreſſion, his rubrg Paſſion to the 
day of his Death. 
He was, through an Openneſs of Temper, or the Pride 
of Virtue habitual to Him, incapable of recommending 
Himſelf by that kind of low aſſiduous Craft, by which 
we have known ſome unworthy Men make their way to 
the Favour of the Great. 
 Howevszs, his Merit was not overlooked. He was 
firſt appointed Attorney General of the Dwurchy and One of 
His Majeſty's learned Council : then Steward of the Pa- 
lace Court; afterwards a Baron of the Exchequer; and laſt 
of all, — of the Juſtices of the Court of Common Pleas. 
IN his Judicial Capacity He conſtantly paid a religi 
regard to the merits of the Queſtion, ae the Caſo 
p 


2 appeared 
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appeared to Him: and his Judgment very ſeldom miſled 
Him. g - 

I ſhort, when He died, the World loſt a very valuable 


Man, His Majeſty an excellent Subject, and the Publick a 


faithful-able Servant. | 
| IVee Me meminiſſe pigebit. 


The Caſe of ELIZABETH MEADOW. 


| T Newgate Seſſions in January 17 50, preſent Lord 
Chief Baron Parker, Mr. Juſtice Fofter, and Mr. 


Juſtice Birch, Elizabeth Meadow was brought upon her 


Trial for Stealing out of a Dwelling Houſe to the value of 
40 and upwards. * | 

. Warts the Proſecutor was giving his Evidence, it was 
obſerved-that the Priſoner was extreamly diſcompoſed, fre- 
quently Fainting and Screaming out as in great Pain ; and 
ſome of the Jury doubting whether ſhe had not the Pains 
of Labour on Her, the Court deſired two Matron-like Wo- 
men to go to the Bar to Her: and they defiring ſhe might 
be removed into a private Room, it was immediately or- 
dered, and the Women went with Her. One of them ſoon 
afterwards returned, and being {worn, declared, that ac- 


_ cording to the beſt of Her Judgment, and ſhe had born 


twelve Children Herſelf, the Priſoner had the Pains of La- 
bour upon Her, though much before her Time. The Court 
thereupon ordered Her back. to Meugate, and that proper 
Care ſhould be taken of Her there ; and diſcharged the 


Jury of Her. 
JohN NuTBROWN's Cafe. 


J the ſame Seſſions John 1V; utbrown and Miles Mur- 
brown were indicted for Burglary in the Dwelling 


Houſe of one Mr. Fakney at Hackney, and Stealing divers 
Goods. It appeared by Mr. Falney's Evidence that He held 
this Houſe * a Term of Years which is not yet expired, 
and made uſe of it as a Country Houſe in the Summer, his 
chief Reſidence being in London. That about the latter 
3 . | end 
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end of the laſt Summer, He removed with his whole Fa- 
mily to his Houſe in the City, and brought away a conſi- 
derable Part of his Goods: That in Vovember laſt his Houſe 
was broke Open and in part Rifled; upon which He re- 
moved the remainder of his Houſehold Furniture, _ a 
Clock, and a few Old Bedſteads, and ſome Lumber of ve- 
ry little Value; leaving no Bed or Kitchen Furniture, or 
any thing elſe for the Accomodation of a Family. Mr. Fal- 
ney being aſked whether at the Time he fo disfurniſhed his 
Houſe He had any Intention of Returning to Reſide there, 
declared that He had not come to any ſettled Reſolution 
whether to return or not; but was rather inclined totally to 
quit the Houſe, and to let it for the Remainder of his Term. 
Tun Fact the Priſoners were charged with was ſuffi- 
ciently proved; and was committed about Midnight the 
firſt of January laſt. | | 
Tus Court was of Opinion, that the Proſecutor having 
y 


left his Houſe, and di ed it in the manner before 
mentioned, without any ſettled Reſolution of returning, 
but rather inclining to the contrary, it could not, under 


theſe Circumſtances be deemed his Dwelling Houſe at the 


Time the Fact was committed. And accordingly directed 
the Jury to acquit the Priſoners of the Burglary, which 

did; but found them Guilty of Felony in * the Cloc 
and ſome other ſmall matters. And they were ordered for 
Tranſportation. 

NM. B. Wu xx the Owner quitteth the Houſe, aim 
Revertendi, it may ſtill be conſidered as His Manſion Houſe; 
though no Perſon be left in it; many Citizens, and ſome 
Lawyers, do ſo from a Principle of good huſbandry in the 
Summer or for a Long Vacation. See Pop. 42. 52. 4. Co. 40. 
and MSS. Denton and Chapple. A Caſe upon a Burglary 
in the Houſe of Mr. Micbolt, Eafter Seſſions 10. . 3. But 


there muſt be an Intention of Returning, otherwiſe it will- 


not be Burglary. - 


Joun HowaRrD's Cafe. 


T the Old Bayly, July 3. 1751, preſent Lord Chief 
Baron Parker, Mr. Juſtice Foſter, and Mr. Juſtice 
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Birch. Jobn Howard was Indicted on the Statute for pri- 10.11. W. z. 
U v ately C. 23 


A . 2 Sn che Is arebouſe of br Da Day. There was another 
3 _ Count in the Indictment, charging that the Priloner ele 
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— Stealing Goods the Property of Meſſ. Fludyer and 


the Goods of Jobn Day in Bis Warehouſe, 
» Tz. Caſe upon Evidence appeared to be, that! Jabs 
Day kept a Common [Warehouſe by the Water-ſide, where 
Merchants did uſually lodge Goods intended for Exporta- 
tion, till they could have an Opportunity of putting them 
on board. The Goods in the Indictment were ſent by Flu- 
dyer and Co. to this Warehouſe in order to be put on board 
a Veſſel bound for _ „and were Stolen by the Pri- 
ſoner in this Warehouſe. | . 
ITI Court was of Opinion that this is not a Caſe with- 
in the Statute, For by the Word Warebouſes in the Statute 
is meant, Not mere Repoſitories for Goods, but ſuch Pla- 
ces where Merchants = other Traders keep their Goods 
for Sale in the nature of Shops, — —V— 
to view them. N 
with enough be laid to be 
Day — in the Second Count, ſince He had the 
Charge and Poſſeſſion of them which made Him anſwer- 
able to his Principals for them; yet ſtill the ſame Objection 
recurreth, His Warehouſe was — a Place for Sale, but 
mecrly fate Cuſtody, 
 AccoRDiNnGLY the Larceny being fully proved, the 
Priſoner was by the direction of of the Gn found Guilty of 
Larceny, to the Value laid in the Indictment, and acquit- 
CY Ron the Warehouſe. 


NB. in hach bee gmncrally. held. and I think v« 
ly, that the meaning of this Act with regard to 
ing is, that the Goods Ke. muſt be ſuch as are ufually ex 
poked to Sale in the Shop, not any other Valuable thing 
which may happen to be put there, And I think the ſame 
equitable Conſtruction ſhould take place with- regard to 
Warehouſes. The Goods ſhould be ſuch as are uſually ex- 
poſed to Sale in ſuch Places. 

AND though Coachhouſes and Stables, which are like- 
wiſe named in the AR, are not Places for Sale ; yet ſtill in 
the Conſtruction of ſo Penal a Law, I think it will not be 


amiſs to carry the fame Equity as far as may be with regard 


right- 


— 


to Them. The Grade hold fuck ue wage 2 2 
in thoſe Places. ns 5 * 

2 very rightly held, een ak * 
within the Act with — to any of the Places mentioned 

in it, the Words being Goods, Wares and Merchandizes. 
For although the Word Goods may in à large Senſe take in 
Money and often doth, yet being connected with Mares 
and Merchandizes, the ſafer confiruRtion of ſo penal a Sta- 
tute will be, n, gabb3 Goods 


expoſed to Sale, * 

Ap if it ſhall pair onidhe-Bridened/ts it hm dock, 
2 — at the time of the Lar- 
ceny, the Caſe will not, in my Opinion, come within the 
Act. For the Words are, If any Perſon ſhall privately Steal, 
which ſeemeth to erden all ſes where" any degree ef 


. 


The Caſe I LALGEANDAL Lord PirsL 100 
in the 200 of Lordi. , 


Y an Act paſſed take I g® of the King, Reciting, that 19. . 
Alexander Lord Pitſligo Mr other Perſons therein na- 
med, had been in Adual Rebellion, and were fled from 
Juſtice, It is Enacted that the faid And; Lord Pizfligo 
&c. &c. ſhall ſtand Attainted of High Treaſon, unleſs 
Surrender themſelves to Juſtice on e the 12 Day of 
1746. 
* Pitſligo did not ade! in Obedience to the 
Act. And thereupon his Lands in Scorland were ſurveyed 
and ſeized for the uſe of His Majeſty by Order of the Court 
of Exchequer in Scotland, — to the Act of the 20" 20. Geo. 2. 
of the King ; upon a Preſumption that he ſtood Attainted © ** 
by the Act of the 19. His Lordſhip in due time, purſuant 
to the laſt mentioned Act, put in his Claim to the Lands 
in the Court of Seffion, by the Name of Alexander Lord 


In like manner ruled he fame Principle, at 34 tn Lent Ass $2, in 
the Caſe of A Grimes, Walde on the Statute 2 — for It + 
ſiderable Sum of Money out of a by bogs Though great B. art of it 

by 


Portuga! Money, not made Current by Proclamation, ah 6 wrent. 


"% 2h 


—_— Forbes 


Forbes of Big 


and Mr. For- 
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»ſetting forth that his Anceſtor was, 

Letters — date the 24 of June 1633, No 
bled; and Created a' Baron of Scotland by the Name Stile 
and Title of Lord Forbes of Pirfligo, which Title is now 
deſcended on Him. And inſiſted that He is not named in 
the Act of Attainder; and conſequently doth not ſtand At- 
tainted ;/ nor are his Lands ſubje& to forfeiture. 
_ *"To'this Claim the King's Advocate put in an Anſwer, 
by which He admitted the Patent of Creation as ſtated in 

e Claim; but infiſted, that the Claimant is the Perſon 
meant and ſufficiently deſcribed by the Act. In proof 
whereof He alledged, that his Lordſhip and his Anceſtors 
have been moſt commonly Named and Deſcribed by the 
Title of Lord Pizfhigo + Particularly in Acts of Parliament, 

Rolls, and Minutes of Parliament, Judicial Proceedings 
and Family Settlements. All which was made out in proof, 
or admitted by his Lordſhip's Council. 

THz Cauſe coming on to be heard in the Court of Seſ- 
fion, their- Lordſhips pronounced: their Interlocutor, by 
which They find, That the ſaid Alexander Lord Forbes of 
Pitſligo is not Attainted by the Act of the 19 of the King, 
and therefore ſuſtain his Claim, and Decree Poſſeſſion to be 
delivered to Him. JE | 

Fro A this Interlocutor His Majeſty's Advocate in behalf 
of His Majeſty appealed; and the Cauſe came to Hearing 
in January 1750. . 17 3 
I Lords fat ſeveral Days upon it. The Facts ſtated 
in the Caſe on either ſide were made out in proof, or ad- 
mitted at the Bar: And a great deal was ſaid by the Coun- 
cil on both ſides on the Doctrine of Miſnomer, improper 
Addition, and' the Want of Addition in Judicial Proceed- 
| ings; and, how far defects of that kind may or may not be 

aided. But the true Point was thought to lie in a much 
narrower Compaſs, viz. Whether the Reſpondent is the Per- 
ſon named in the Act of the 190 of the King; and whe- 
ther He be ſufficiently deſcribed by the Name and Title of 
Alexander Lord Pitſligo. 
Ix was inſiſted on by his Lordſhip's Council, that 
though the Legiſlature in deſcribing Perſons or Things is 
not bound by the ſtrict Rules of Law, by which all Judi- 
cial Proceedings are governed; yet in an Act fo Penal as 
1 * that 


. 
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that which is the-Subject of the preſent Queſtion, the Per- 
ſons who are the 803505 of it — to de deſcribed by their 

Names; fo that one Man may not ſuffer for the Act 
or Default of another. 22 

Ir is admitted, that the Anceſtor of this Lord was eno- 
bled by the Name, Stile and Title of Lord Forbes of Pizfhigo, 
and that this Title is deſcended on Him. This Title there- 
fore is his proper legal Name and no other; for Titles of 
Dignity have been always held to be parcel of the Name. 

A Miſtake in the Chriſtian Name in an Act of the like 
kind hath been Adjudged in the Houſe to be fatal: though 
every body knew Who was intended by the Act, and eve- 
ry part of the Deſcription exactly ſuited that Perſon, and 
no body elſe. | * 

Ir was a Caſe on the Act of the firſt of the late King, 
which Enacted, that if Major General Thomas Gordon Laird 
of Achintoule and other Perſons therein named, ſhould not 
Surrender by a certain Day they ſhould ſtand Attainted. 
The Name of the Major General, who indeed was Laird 
of Achintoule, and was Intended by the Act, was Alexander, 
and not Thomas. And the ſingle Point in Aly AA in the 
Caſe was, Whether Major General Alex Gordon Laird 
of Achintoule was Attainted by the Act. 

TRI Court of Seſſion in Scotland adjudged that He was 
not; and upon an Appeal to this Houſe by the Commiſ- 
ſioners for Grfeited Eſtates, the Opinion of all the Judges 
was taken upon this Queſtion, * | 

WHETHER, if Major General Alexander Gordon Laird 
of Achintoule had been brought to the King's Bench Bar 
and Execution prayed againſt Him, the Court would have 
Awarded Execution? And the Judges having conferred to- 
gether, the Lord Chief Juſtice of the Court of King's Bench 
delivered their Opinion, that the ſaid Court could not A- 
ward Execution againſt Alexander; becauſe in Awardi 
Execution they muſt purſue the Act of Parliament on whic 


the Judgment is founded. And thereupon the Decree. of 
the Court of Seſſions was affirmed. 


The Queſtion and Anſwer of the Judges are weve ws from the Journal. Mr. Peer 
Wilkams's Report of the Judges Anſwer is not Correct. is miſtaken too in that 
it was an Appeal from a Judgment of the Commiſſioners for forfeited Eſtates. It was an 
Appeal from a Decree of the of Seſſion grounded on the Act 5. Geo. 1. . 4. 8.7. 8. 
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Tux like Judgment was ſoon afterwards. given by the 
Houle in the Caſe of Patricl Farguamſon, who was intend - 
ed to be Attainted by the ſame Act, but was therein by 
miſtake called Alexander Farquamſon. 4,26; 
| A Miſtake in an AR of Attainder with regard to a Name 
= 1 Dignity, which is the preſent Caſe, hath been likewiſe 
4 21. Ed. 4. fo. held to be fatal. It was in the Caſe of Thomas Ormond, 
— ho being no Knight, was Attainted by Act of Parliament 
by the Name of as Ormond, Knight. And it was held 
He loſt nothing by the Attainder, and that the Act as to 
Him was void. For, faith the Book, it cannot be intend- 
ed that He was the Perſon Attainted, ſince the Word 
Knight is part of the Name: And Thomas Ormond could 
well ſay that there is no ſuch Perſon as Thomas Ormond, 
Knight, in Rerum Naturd.* . 
H a » the Reſpondent been taken after the time limited 
for his Surrender, He could not have pleaded any thing in 
bar of Execution beſides a Miſnomer, which He could have 
verified by His Patent of Creation ; and in that caſe Exe- 
cution could not have been Awarded againſt Him, con- 
ſequently He ought now to have the benefit of the ſame 
Plea. | | | | 
Ox had He been pardoned by the Name. of Lord Pit- 
ige, and afterward indicted by the Name of Lord Forbes 
of Pitſlige, that Pardon would not have availed Him. And 
it would ſound extreamly harſh to ſay, that an Act of At- 
tainder ſhall receive a more liberal Conſtruction than a 
Charter of Pardon; or that the ſame Deſignation of the 
Perſan ſhall in One Caſe be ſufficient to Deſtroy him, which 
in Another would not be ſufficient to Save him. 

Mr. Attor- TAE Council for the Crown inſiſted that the whole is 

M. $olici- TEgdueible to two Queſtians : Whether the Reſpondent is 

tor. the Perſon Intended to be Attainted? and if fo, Whether 


He it Deſcribed with ſufficient Certainty ? 


' #44 if 44 dai k. 544 4 | 

ft was N by the Solicitor General, That there is no Original R of this 

Caſe extant : it is cited in the Year Book by one of the Judges in dy 2 — on an- 

other Caſe. And there is room to doubt whether it did ever really come in Judg- 

ment, or was not rather a Caſe put by the Judge by way of Illuſtration. For Thomas Or- 

Cotton's Re- mond, Knight, was Attainted by Act of Parliament in the 1. of Edw. 4, and in the 12. 
cords 670. 4£4dw.4* the Attainder was reverſed by Parliament, @ that probably the Caſe never came 
671. Ne 20. t elſewhere. However, as the other Judges admitted the Caſe to be good 


and 690. N* Lay Book is in an Authority to the purpoſe for which it was cited by the Council 


27. eſpopdeng, 
Tas 
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Tux Legiſlature is not confined to any pretiſe forms of 
Expreſſion, if their Meaning a appeareth with ſufficient Cer- 
tainty; That, . GuUF i LE COINS. 
tion in all Caſes whatſoever. | 

W1rTH regard to Acts of Attainder, and Acts of 
like Kind with that which is the Subject of the preſent De- 
bate, much greater latitude hath in all Ages been taken in 
Deſcribing the Perſons Intended, than is complained of in 
the preſent Caſe; and yet thoſe Acts have had their full 
effect on the Perſons and Eſtates of thoſe who have been 
the Objects of them. But if the preſent Objection ſhoulg 
prevail, thoſe Attainders, and all Purchaſes made under 
them, would be ſhaken at once 
In the Act for the Attainder of Queen Katharine Ho- 33. H. 8. C., 
ward and her Accom lices, the Lady Rochford, who was > 
the Widow of the Viſcount Reckfurd, who had been; for- 
merly Attainted and Suffered for High Treaſon, is frequent- 
ly named, ſometimes by the Stile of the Lady Jane Roch- 
ford, at other times by the Title of Jane Rochford, 
and is Attainted. Neither of theſe Titles was in ſtrianeſs 
due to Her; and yet by both, different as they are, 10 
deſcribed in the Act. 

I x the ſame Act, the Lord William Howard, who Was 

one of the Sons of the Duke of Norfolk, and the Lady Na- 

tharine Howard his Wife, are Attainted of Miſpriſion of 

2 by no other Deſcription than Lord William s cout- 
Title. 

= the Act of Oblivion, Sir Hardre/s Wallet, Sir Micha 12 Car — 
Liveſy, Sir James Harrington, Sir Henry Mildmay, Sir . . 0-34 
thur Haflerig, and Sir Henry — among others, are ex- 
cepted, without any ſort of Notice whether were 
err n 
t Were 

By an Act of the fame Seſſion, Sir Michael Loch bye 
the ſame uncertain Deſignation, is, among others, 
Attainted of High Treaſon ; and his Eſtate and —_ 
of Sir Hardreſs Waller, by the fame uncertain 
of their Perſons, are veſted in the King without Office. © 

By an Act in the next Seſſion, the Real and — 
Eſtates of Sir John Danvers, Sir Bowchier, Sie How” * _ 
Mildmay, Sir Fames Harrington, and Sir Arth, He, 

X 2 


among 


* Lak b 
aa 
— 
- 
* * 
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: among others, by the; ſame general uncertain Deſignation 
| of their Perſons, are veſted in the Crown without Office. 

S. 4. 5. Ax p by tbe ſame Act Sir Henry Milumay and Sir James 
Harrington, among others, by the ſame uncertain De- 
ſcription are Degraded, and ordered to be drawn upon 
Sledges through the Streets of Londom to Tyburn with Ropes 
about their Necks, and afterwards to be Impriſoned for 

A 1 
8. W. z. e. s. By an Act paſſed ſoon after the Aſſaſſination Plot, 
| Fohnſen alias Harriſon, Durant alias Durance, 
Byerly  Plowden and Hungate, (Blanks being 
left for their Chriſtian Names) are among others required, 
as in the preſent Caſe, to ſurrender by a Day therein na- 
. med, and in default thereof are Attainted of High Trea- 
an. | | ; 
1. Geo. 1. c. By an Act in the time of the late King made upon the 
2 like Occaſion with the preſent Act, Sir David Trepland, 
Sir Hugh Paterſon, Sir Donald Macdonald, Sir John Preſton, 
and Sir John Mackenzie, without Notice whether Knights 
or Baronets or of what Order of Knighthood, are among 
others, required as in the preſent Caſe, to Surrender by a 
Day therein named, and in default thereof are Attainted of 
High Treaſon, | | 
By theſe Inſtances it appeareth to a Demonſtration that 
the Legiſlature never thought itſelf confined to the ſtrict 
rules of Law in Deſcribing Perſons whom it made the Ob- 
jects of Puniſhment. It was ſufficient that the Terms made 
uſe of were Deſcriptive of the Perſons Intended to be pu- 
niſned: It never was doubted whether the Regicides who 
are Attainted or otherwiſe ſubjected to Pains and Penalties 
by the Acts juſt now cited, were properly Deſcribed ; or 
whether their Eſtates veſted in the Crown, though the very 
ſame Objection might have been made in their Caſes as in 
the preſent, Tha: their full Title of Dignity was not fet forth, 
"Tis plain they were Men of ſome Dignity, Knights or Ba- 
ronets; and it muſt be admitted that all Titles of Dignity, 
the Loweſt as well as the Higheſt, are parcel of the Name, 
and that in all Judicial Proceedings the Omiſſion of even 
the loweſt Dignity would be fatal. The ſame may be ſaid 
with regard to Thoſe who were Attainted by the Act of the 
firſt of the late King. 


AND 
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AND with regard to thoſe concerned in the Aſſaſination 
Plot, they are deſcribed meerly by their Sirnames; and 
yet that Deſcription was thought ſufficient to reach them. 

Tazss were all in ſtrictneſs of Law incomplete De- 
ſcriptions of the Perſons, yet they were never yet ſaid to be 
Inſufficient in the Caſe of a Parliamentary Attainder. And 
what is there in the preſent Caſe that diſtinguiſheth it from 
thoſe? Let it be admitted for argument's Sake that Lord 
Pitfligo is imperfectly deſcribed, that his full Title of Crea- 
tion is not ſet forth in the Act: but let it be admitted too 
that He is deſcribed by his Chriſtian Name, by his Dig- 
nity (Lord) and by his Barony ; by the Title by which He 
is moſt commonly Known, by which his Anceſtors were 
frequently Named in Acts of Parliament, in the Rolls of 
Parliament, in their family Settlements, and in Judicial Pro- 
ceedings : and which He hath uſed in Deeds executed by 
Himſelf, and in His own Letters ſome of which have been 
read; let this be admitted, we have it all-in proof, and 
then let any Man find out the leaſt Diſtinction in favour 
of his Lordſhip between thoſe Caſes and the preſent, if 
he can. 

Tux Caſes have been cited by the Council on the 
other fide, thoſe of Alexander Gordon, Patrick Farquarſon, 
and Thomas Ormond, and one Anſwer will go to all of them. 
They do not reach the preſent Caſe. The preſent Queſtion 
is upon an incompleat Deſcription of the Perſon, but a De- 
{cription not repugnant to Truth; thoſe Deſcriptions were 
abſolutely Falſe ; they could not with any ſhadow of Truth 
be applied to the Perſons ſuppoſed to be Intended ; this 
Diſtinction between Incompleat and Falſe Deſcriptions: is 
implied in the Anſwer of the Judges in Gordon's Caſe, 
« In Awarding Execution We muſt purſue the Act of Par- 
« hament on which the Judgment is founded ;” in other 
Words, We cannot go contrary to the Act, We cannot A- 
ward Execution againſt Alexander, on a Judgment againſt 
Thomas ; for the Law will not Intend that Alexander and 
Thomas are the ſame Perſon, and We muſt Judicially take 
notice of legal Intendments. 

So in the Caſe of Thomas Ormond, by Intendment of 
Law Thomas Ormond Knight, and Thomas Ormond Yeo- 
man, are two Different Perſons; for Knight being a oy 
5.0 Y 


of Dignity is el of the Name; N are in legal Eſti- 
mation as t Perſons as Men bearing two different 
Chriſtian Names. 

Ir hath been faid that tend Pilſlig o, was He to be — 
might plead his Miſnomer in bar of Execution. That is 
abſolutely Denied. He could not plead a Miſnomer: He 
could plead no other Plea than what all People in the like 
Circumſtances muſt plead, which i is, that He is not the 
Perſon named in Ay Ack. That is the only Iſſue upon 
which he could put his Caſe: on that Iſſue which is a 
meer matter of Fact, he muſt ſtand or fall. And upon 
chat Iſſue We ſubmit the preſent Caſe. 

Ir hath likewiſe been ſaid that were He to be 
ed by the name of Lord Piiſigo, and afterwards Hdicted | 

name of Lord Forbes of Pirſligo, ſuch a Pardon 
would not Avail him. That likewiſe is Denied. He would 
be intitled to the full benefit of the Pardon pleading it with 
a proper Averment, that Alexander Lord Forbes of Pit- 
iso named in the IndiQtment, and Alexander Lord Pirſligo 
named in the Pardon, is One and the fame Perſon ; for 
there would be nothing in this Averment contrary to the 
Intendment of -Law as, poſſibly in the Caſe of Anden 
Chriſtian Names there might. | 
Tu Council having concluded, their Lordſhips pot 
the following Queſtion to the Judges, and Adjourned to 
the next Day. 
Tu Great Grandfather of the Reſpondent being by 
Letters Patent under the Great Seal of Scotland in the Year 
1633 Created a Peer of Scotland by the Title of Lord 
Forbes of Pitſiigo, and the Reſpondent and his Anceſtors 
under the faid Letters Patent having commonly 
Uſed and Subſcribed themſelves to Deeds and other Inftru- 
ments, ſometimes. by the Name or Stile of Forbes of Pit- 
Sligo, and ſometimes Pigſligo, and having been commonly 
Deſcribed and Known 'in legal Proceedings and otherwiſe, 
as well by the Name or Stile of Lord Pirſiigo as of Lord 
Forbes of Pizfligo, and the ſaid Reſpondent and his Anceſ- 
tors having been always entered in the Rolls of the Parlia- 
ment oſ Scotland (except in One private Act of Ratification 


* the Record i in the Cale of Barkſtead, Okry and Corbet, cited in Dr. Cameras's 
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paſſed in 1681.) by the Name or Stile of Lord Pi:figo; and 
it-not being 25 
other Perſon beſides the Reſpondent was at or before the 
paſſing of the A& of Parliament herein after mentioned 
Called or Known by the Name or Title of Lord Pitſligo; 
and the Reſpondent not having ſurrendered himſelf to Jul. 
tice on or before the Day ſpecified in the Act of the Nine- 

teenth Year of His Majeſty's Reign for Attainting Alexander 
Earl of Kellie and others therein named of High Treaſon ; 
Whether the Reſpondent is by virtue of the ſaid Act At- 
tainted of High Treaſon by the Name or Title of Alexander 
Lord Pitſligo? 

Tux — n Conference among themſelves agreed, 
That — e Reſpondent is the Perſon Intended and 
Named in the — He is * ſulßcicienthy deſcribed by the Ti- 
tle of Lord Pirſligo : ſince that Deſcription, R 
compleat in point of Strict Form, is not ee e 
which differeth this from the Caſes of Gordon, Farquar- 
Jon and Ormond; and bringeth it within the Rule upon 
which alone many of the Acts of Attainder cited by the 
Council for the Crown, eſpecially thoſe fince the Reſtora- 
tion, can be fu pported. be 

Bur leaſt by giving a Categorical Anſwer to the Queſ- 
tion as ſtated, yu might be thought to give an Opinion on 
a Matter of Fatt as well as on the Point of Law (which the 
will always avoid) it was agreed that my Lord Chief Jul. 
tice in "= 5 the Opinion of the Judges ſhould acquaint 
their Lordſhips, that the Judges do not preſume to give 
any Opinion * the 7 is the Perſon named 
in the Act; that being a Matter of Fact of which their 
Lordſhips are now — proper Judges; and in a Proceeding 
in Y/e/tmin/ter-Hall would be the province of a Jury ; but 
it their Lordſhips are fatisfied - the Reſpondent is the 
Perſon named in the Act, the are of Opinion that 
He 1s ſufficiently deſcribed and well Attainted by it. 

_ AccorDiNnGLy the next Day my Lord Chief Juſtice 
delivered the \ Opinion of the Judges to the Effect above 
mentioned. 


In ere of March, upon which He was Attainted in ths 
4 of Edu. 3, He is Stiled throughout the Record, Rager de Mortimer, 


Y 2 Loxd 


THE 
Lox Chancellor ſpoke largely 


— > the Opinion — 2 
and the Houſe unanimouſly Reverſed the K 


| dilmiſſed the Claim. 


Hoaſe of” Lords. 


bevy 


{| 
his cantur- 
— 


The Caſe —.— Dauuuoxp Eſfr. com- 
mon called Lord John — in the 


IAMEs Lord Drummond, commonly called Duke of 
Perth, being Seized in Fee of the Lands and Earldom 
of Perth, by Deed of Settlement dated the 16" Day of 
June 1743. Granted Sold and Diſpoſed his ſaid Eftate to 


Thomas Drummond of Logiealmond Eſqr. and his Heirs, 
but redeemable in manner herein after mentioned, upon 


Truſt for the Payment of all his the ſaid Fames's Debts, 


and ſubject to his Debts and to ſome prior Charges then 
ſubſiſting, upon Truſt to pay to the faid James during his 
of Two hundred Pounds Sterling ; 
after his Deceaſe upon the like Truſt for his Bro 
faid John Drummond during his Life ; and upon further 
Truft to Convey the Premiſes, ſubject to his Debts and the 
on Drummond Uncle to the Grantor 
Drummond 


Life an of 


ſaid Annuities, to 7 
in Tail General, Remainder to his Siſter Mary 


- and 


the 


in Tail General, Remainder to the Truſtee himſelf in Tail 


General, Nen inder to the Right Heirs of the Grantor. 
Ap upon further Truſt to pay to ſuch Wife as the 
Grantor ſhould marry, during her Life, an Annuity 
10,000 Marks Scots, for the Se 
and not to be ſubject to the Grantor's Ju Mariti. 


of 


Seperate Uſe of ſuch Wife; 


Tux x*followeth the Power of Redemption to which 
the whole Diſpoſition is made ſubject, viz. That after Pay- 


ment of the Debts of the Grantor, the Premiſes ſhould 


redeemable from the ſaid Truſtee, and from the ſaid John 
Dy tummond the Uucle, and the ſaid Mary Drummond, and 


* The — —7 as it ſtandeth on the Lords Journal is; That the 


<« Reſpondent is fully and effectuall 
„ Name or Title of — Lor 


Puſlige.” 


td of the Kin 


y Attainted 24 the Act of the 1 
Juſtice did deli 1 the 


ut the Lord Chi 


by the 


Opinion with the Caution and Reſerve touching the Fact of the Jennie of the Perſon, 


as above reported, Thou 
_ in Wrinng not being 


Ec 


the Journal, is filent as to that Matter, the 


— Explicit i in that Reſpect. 


deliver- 


the 
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the Heirs of their Bodies reſpectively, by the Heirs of the 


Body Male or Female of the ſaid Grantor, and failing ſuch 
Heirs, by the Heirs of the Body Male or Female of the ſaid 
John Drummond his Brother, on Payment of 200/ Sterling 
to the Truſtee his Heirs and Aſſigns 
Edinburgh : or in their abſence to the Provoſt, or any of 
the Bailiffs, Dean of Gila, or Treaſurer of Edinburgh. + 
Ar the Time this Deed was executed James Lord Drum- 
mond the Grantor had entered into the Treaſonable En- 
gagements with the Pretender, of which ſome Account is 
given by Mr. Murray in the Trial of Lord Lovat : And his 
Brother the ſaid John Drummond was a in in the 
French Service: And both the Brothers afterwards engaged 
in the Rebellion of 1745. Ay 
Jauss Lord Drummond the Grantor, notwithſtanding 


the Diſpoſition of the Eſtate, continued in Poſſeſſion and | 
received the Rents and Profits to the Day of his Death; 


and Thomas Drummond the Truſtee knew nothing of the 
Deed at the Time it was executed, never had the Poſſeſſion 


of it, or {ſo much as Saw it. | 


at the Market Croſs of 


8 


By the Act of the Nineteenth of the King, reciting that 19: Oe 
the ſaid Fames Drummond and Fohn Drummond his Bro- 


ther and other Perſons therein named did an or before the 
18" of April 1746, Levy War againſt the King and were 
fled from Juſtice, It is Enacted, That if the ſaid James 
Drummond and John Drummond &c. ſhall. not render 
themſelves to Juſtice on or before the 12 of Judy 1746, 
they ſhall from and after the 18": of April 1746, ſtand and 
be adjudged Attainted of High Treaſon to all Intents and 
Purpoſes whatſoever ; and ſhall Suffer and Forfeit as Per- 
ſons Attainted of High Treaſon by the Laws of the Land 
ought to Suffer and Forfeit. 4 Lung 41 
auES Lord Drummond died on the 11 * of May 1746, 
in his Paſſage to France after the Action at Culladem; and 
the ſaid John his Brother and preſumptive Heir, did not 
Surrender purſuant to the Act, and ſo became Attainted; 
and the Court of Exchequer in Scotland purſuant to the 


Act of the 20" of the King, cauſed the Eſtate comprized 20 


in the Settlement to be Seized and Surveyed for His Majeſ- 
ty's benefit, as being Forfeited by that Attainder.. 


Z THOMAS 


. Geo. 2. 
41. 


- Drummond was never Seized of, or Intereſted in the faid 


' Drummond was er the Eleventh of May 1746 when the 


ol the ſaid Settlement. 


Drummond; and the Cauſe coming to Hearing before the 


_ queſtion did then Deſcend to the ſaid Jahn his Brother, and 


Fee, whether his the ſaid John Drummond did take 
2 * any Eſtate in the Premiſes which was Forfeit- 
a x: | 
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Tous Drummond, the Truſtee named in the Settle= © 
ment of the 16 of June 1743, put in his Claim to this 
Eſtate in due time in the Court of Seſſion in Scotland, 
purſuant to the laſt mentioned Statute, and founded his 
Claim on that Settlement; alledging that the ſaid John 


Eſtate, but that the Claimant had right thereto by virtue 


To this Claim His Majeſty's Advocate, on behalf of His 
Majeſty, put in an Anſwer, inſiſting on His Majeſty's Right 
grounded on the Attainder and the Forfeiture of Jahn 


Court of Seſſion, that Court found that the ſaid Jahn 


ſaid James his Elder Brother died, capable to take by Deſ- 
cent from his ſaid Elder Brother; and that the Eſtate in 


was Forfeitable and Forfeited by his Treaſon and Attain- - 
der; and that the ſaid Truſt-Diſpoſition to the Claimant, 
is not ſufficient to exclude the Forfeiture of the ſaid John 
Drummond, and. thereupon diſmiſſed the Claim. 
Fo this Decree the Truſtee Thomas Drummond ap- 
pealed; and the Cauſe came to hearing in April 1751. 

Two Queſtions were made in this Caſe; Firſt, Whe- 
ther by the Laws of Scotland the Settlement of the Six- 
teenth of June 1743 was Void, as having never been deli- 
vered: to the Grantee or any Perſon on his behalf, but re- 
_—_— always in the Poſſeſſion or Power of the Gran- 


Tuts Point was not greatly laboured by the Council for 
the Appellant; and as what was faid upon it on either fide 
was grounded on the Laws of Scotland, by which the Va- 
lidity of all | Scorch Settlements muſt be determined, and 
which 1 do not underſtand, I will not take upon Me to 
Report the Arguments on that Point. 

Tn Second Queſtion was, Suppoſing the Settlement 
to be Void, and that s Lord Drummond died Seized in 


by his Attainder ? 
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Tu Council for the Appellant that He did 
not; that he was Incapable of it; He had no Heritable 
Blood in him on the Eleventh of May 1746, the Day his 


Act which Attainteth him, He is now to be conſidered as 
a Perſon Attainted from the Eighteenth of April preced- 
ing. | 

1 He had been actually Attainted before the Death of 
his Brother He could not have taken by Deſcent; the Land 
muſt have Eſcheated. Lord Chief Juſtice Coke is full to this 
Point. The Father is Seized of Land in Fee holden of 
“J. 8, the Son is Attainted of Treaſon, the Father dieth, 
te the Land ſhall Eſcheat to J. S. propter defettum — 
<« ig, for that the Father di 2 Heir: and the King 
te cannot have the Land becauſe the Son had never any 
« thing to Forteit.” 

LoD Chief Juſtice Hale putteth a Caſe on the 
ſame Principle, If there be a Father and two Sons, the 
« Eldeſt is Attainted and Surviveth his Father but a Day, 
« and then dieth without Iflue, the Second Son cannot In- 
« herit, but the Land ſhall Eſcheat pro defefiu Heredis;” 
and if in the Preſent Caſe the Land Eſcheated, the whole 
Procceding in the Court of Exchequer in Scotland, of which 
the Appellant complaineth, is Void; it is Coram non Fu- 
dice, For that Court hath no Juriſdiction touching Eſ- 


cheats, which by the Law of Scotland are Cognizable only 


in the Court of Seſſion. 

I muſt be admitted that the Attainder of Jobs Drum- 
mond was not compleat till after the 1 2* of July; but be- 
ing then compleated, We fay the Statute expreſly carrieth it 
back to the Eighteenth of April W to all Intents and 
Purpoſes what/oever. 

AND if He had been poſſeſſed of other Eſtate, and 
between the Eighteenth of April and the' Twelfth of 
had made a *. — of it upon the moſt Favoured 
ſiderations, for Payment of his Debts, or in Confderation 
of Marriage; or had fold it for a Valuable Conſideration ac- 
tually Paid, his Attainder would have ovetreached this Set- 
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Brother died: for, not having Surrendered purſuant to the 


1. Inſt. 13. a. 


1. Hale. 356. 


tlement or Sale. He would have been conſidered by virtue 


of this Retroſpective Clauſe as a Man Diſabled and under 


n A e the time the Sale or Settlement was made. 
2 2 And 


And ſhall He now be conſidered as a Perſon under an At- 

tainder to One Purpoſe alone, and not to all Other Pur- 
poſes ? | | 3 

Wes are not Now in the Caſe of an Attainder in the or- 

dinary courſe of Juſtice; in thoſe Caſes tis true, no Cor- 

ruption of blood is wrought till an actual Attainder, though 

upon an Attainder the Forfeiture hath relation to the time 

of the Treaſon committed; which relation is a meer Fic- 

tion of Law, introduced for the Purpoſe of overreaching 

meſne Incumbrances. But We are in the Caſe of a Parlia- 

mentary Adjudication 3 the Legiſlature hath pronounced 

Judgment of Attainder ig lu Drummond and others ; 

and in pronouncing that Judgment hath Determined the 

Time from which it ſhall Operate zo every Intent. 

Tux Council for the Crown inſiſted, that on the Ele- A 

venth. of May 1746, when James Lord Drummond died, 

Fohn Drummond was Capable of taking the Lands in queſ- 

tion by Deſcent, and remained ſo till after the 12" of Ju- 

ly That during all that interval, the Eſtate Veſted in Him, 

for it muſt Veſt ſomewhere on the death of James; and in 

the Crown it could not Veſt by Eſcheat, while there was 

an Heir in Being capable of Inheriting : and conſequent! 
obn being Seized at the time of his Attainder, the Lands 
came Forfeited, and are now Veſted in the Crown by 

the Expreſs Proviſion of the Act of the 20" of the King. 
THr1s cannot be denied upon a ſuppoſition that Jahn 

Drummond took by Deſcent from his Brother; and there- 

fore it is ſaid that He was not capable of Inheriting ; that 

He muſt be conſidered, : by virtue of the Retroſpective 

Clauſe, as under an Attainder from the 18 of April pre- 

ceding his Brother's Death. | 

THr1s will receive a very ſhort Anſwer. Acts of Parlia- 

ment, like Wills, are to be conſtrued according to the plain 

obvious Intent of the Makers; the Intent of the Retroſpec- 

tive Clauſe was to determine the Time to which the For- 

feiture ſhould relate, in order to protect the Title of the Crown 

againſt all Incumbrances ſubſequent to that Time; This was 

clearly the Point, and the only Point the Legiſlature had 

in view; to imagine that the Legiſlature intended to De- 

feat the Title of the Crown upon the Contingency which 

hath happened in'the preſent Caſe, (and it might have hap- 
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pezed in the caſe of every Man Attainted by the AQ) would 
to ſuppoſe, that it intended to Defeat and to Protect the 
Title of the Crown upon different Contingencies, by One 
and the Same Proviſion in the Act; this is too abſurd to be 
imagined: and thereſore the Conſtruction contended for, 
ounded on the general Words, zo all Intents and Purpo- 
s whatſoever, cannot be ſupported by any Rule of Con- 
ſtruction. . | Wor pf a. 
For it is a known rule in Law, that general Words in 
an Act of Parliament are not to be carried beyond the plain 
intent of the Act; eſpecially where the Rights of the Crown 
would ſuffer by ſuch a Latitude of Conſtructioun. 
Tux Council having concluded, the Houſe put the ſol- 
lowing Queſtion to the Judges and Adjourned to the next 
Day. Whether by the Law of England, Jobn Drummomd 
ſecond Son of the late Lord Drummond was on the 11 
Day of May 1746, capable of taking Lands by Defcent ; 
and whether by his not rendering himſelf to Juſtice on or 
before the 12 Day of July 1946, according to the Act of 
the 19 Year of his preſent Majeſty, ſuch Deſcent became 
Diveſted or Avoided fo as to prevent the Forfeiture in pre- 
judice of the Crown. 0 % 11 
Tus Judges upon Conference among themſelves a- 
greed, that the Intereſt Deſcended to Jabs Drummond, and 
was Forfeited by his Attainder. They conſidered the Act 
in the light of a Parliamentary Outlawry. The Act chargeth 
that the Perſons therein named did on or before the 18 of 
April 1746, Levy War againſt the King, and were fled from 
Juſtice ; and then proceedeth to Attaint them if they do 
not render themſelves to Juſtice on or before the Twelfth 
of July. | t Jorr 2m 


Juſtice, it was proper on all accounts to fix the time to 
which it ſhould relate, for avoiding all meſne Incumbran- 
ces; the Legiſlature hath done it, and in ſo doing, hath 
acted in exact conformity to the Common Law in the caſe 
of an Outlawry for High Treaſon in the ordinary courſe 
of juſtice: in which caſe the Attainder relateth to the 


in the preſent Caſe the Attainder is, by the Retroſpective 
Clauſe in queſtion, carried back to the very day on which 
Aa the 


Tus being an Attainder out of the ordinary courſe of v. Bro. Rela- 


time of the Treaſon /aid in the Indifment. Accordin ply r. Hale. 36. 
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the Treaſon is by the Preamble charged to have been com- 


mitted,” -. 
Ts fully accounteth for the Retroſſ ive Clauſe, ny” 
fixeth the — of it. It was plainly inſerted in exact con- 


formity to the Common Law, and muſt therefore be ac- 
commodated to the Rules of Law in ſimilar caſes, For it 
is a ſafe Rule of conſtruction, that Statutes made in imi- 
tation of the Common Law, hall be expounded according 
to the Rules of Law in like caſes, | 

L v it be ſuppoſed that John Drummond had been Out- 
lawed upon an Indictment for this Treaſon, and that the 


Indictment = Ry the Fact to have been committed, 
as this Act doth, on the 18 of April 1746; his Attain- 
der for the of avoiding all meſne Incumbrances 


would have related to that — and yet if, pending the 
Proceſs of Outlawry | his Brother had: died ſcized: of tha 
Eſtate in queſtion,” i it would undoubtedly have been For- 
feited by John's Attainder; for He would a been conſi- 
dered during the Pendency of the Proceſs of Outlawry, as 

a Perſon capable of taking by Deſcent. And — 
in the preſent caſe He muſt, in conformity to the Rule of 
Law in the caſe of an Outlawry, be conſidered as a Perſon 
capable of Inheriting and holding on the Eleventh of May, 
and thence forward to the 13 of July; an Interval exact- 
ly analogous to the Pendency of Proceſs of Outlawry at 
Common Law. 

Tux next. Day the Lord Chief Baron, in the che of 
the two Chief Jultices, delivered the Opinion of the Judges : 
that the ſaid Jahn Drummond was on the Eleventh of May 
1746, capable of taking Lands by Deſcent ; and that by 
his not rendering himfelf to Juſtice on or before the 12 
of Zwly 1746, according to the abovementioned Act of the 
19 Year of His preſent Majeſty, ſuch Deſcent did not be- 
came Diveſted or Ayoided fo as to prevent the Forfeiture in 
of the Crown. And IIS af- 
2 . 
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The Gab of Caprain Joux Gonven,; : 
"to in FX Houſe VLG: 


Dix James Gordon, by Settlement dated: 1 , Ochs 
1713, Entailed his Barony and Lands of Parki in Herr- 
land on Himſelf for Life, Remainder to illiam Corum his 
Eldeſt Son and the Heirs Male of his Body; Remainder to 
the Zips Mun ee ee with ſeveral. offer 
ſubſequent Limitations; © GIF Ugly (11 
By this Settlement William Garden the Sow, and other 
Heirs of Tailie, are according to the Forms uſed in Scot- 
land in the caſe of ſtrict Settlements, prohibited to alter 
the courſe of Succeſſion by Alienation. ot by any Charge 
on the Eſtate : or by any Ads Civil or Criminal, even Tra- 
ſenable Alls, whereby the fame may become Eſcheat or 
Forfeited. And all Ads to be done by any Perſon in poſ- 
ſeſſion under the Entail contrary to this Prohibition, are 
declared to be Null and Void as againſt the Perſon next in 
Succeſſion ; who, in caſe of ſuch Contravention, ſhall ſuc- 
cecd to the Eſtate in the ſame manner, as if 1 
vener were naturally Dead. 

S1s James Gordon died, and his Son William Gerbe, 
n duly nn | 
ment, 

He took a pant in the Rebellion of 1746, and mene 
tainted by the Act of the Nineteenth of the King; and his 
Barony. and Lands of Park, were Surveyed and Seized to 
the Uſe of His Majeſty under the Act of the 20 of the 
King. k 
Car rat John Gordon, who is Sir Milliam's next Bro- 
ther, put in his Claim in the Court of Seflion in due time, 
and in that Claim ſtated the ſubſtance of the Settlemens 
of October 1913, with the Prohibitory and Irritant Clauſes 
before mentioned, and inſiſted, Firſt, that Sir Milliam had 
long before his Attainder incurred an 1rritancy, as they 
call it, of this Eſtate, by creating an Incumbrance on it in 
favour of one of his Creditors; and that the 
Eſtate devolved immediately upon Him (the Claimant) as 
next Heir in Tail, under the Limitation to the *. of 
N Aa 2 


* 


26. H. 8. c. 
13. 


+ eee 


es AE om | 
the Body of r Sir William having i no o 1 


ſue. 5 
Sxton Shs: tl in tle Vie wa was no fach 115 
incurred, yet Sir 3 by committing the Crime of Trea- 


ſon did Contravene the prohibitive Clauſe, and loſt his 
Title to the Eſtate, VINE eee 
. 402 9 

R + thirdly, "that Sir William could at the Ar For- 
feit by lis * only an Eſtate for his own Life, and 
upon his death the Premiſes in queſtion muſt devolve wok 
on the Claimant, and the other Heirs in Tail 777 

To this Claim His Majeſty's Advocate put in an are 
and as'to the Irritancy ſuppo ſed to be incurred by the In- 
cunibrance, inſiſted, that as Sir William Gordon might by 
the Law of Scorland have been relieved againſt that Irri- 
tancy, if the Claimant had endeavoured in due time to 
take advantage of it, it ſhall not Now be ſet, up to over- 
reach the Title of the Crown by the Attainde. 
As as to the Second and Third Points inſiſted on by 
tlie Claimant, He relied on the Statute of Queen Anne, 
w Perſons Attainted of High Treaſon in Scotland are 
made to the ſame Forfeitures as Perſons Attainted of 
High Treaſon in England; and on the Statute of H. 8, 
whereby all Eſtates of Inheritance are made ſubje& to For- 
feiture for High Treaſon ; and inſiſted that Sir William 
Gordon was by virtue of the Settlement of October 1 713, 
Seized of an Eſtate of Inheritance in the Premiſes at the 
time of his Attainder. 

Tus Caſe coming on to be heard before the Court of 
Seſſion their Lordſhips pronounced their Decree to the effect 
Tg; 

Tax v find that Sir William Gordon is by the Entail diſ- 
abled from Alienating orIncumbering the Eftate in queſtion, 
or*Altering the coutſe of . Succeſſion in prejudice of the 
Claimantiand other Heirs in Tail; or from i g their 
Title to the ſame after his Death. And —— the 
_ Eftate By Sir Wiiliaw's Attainder, Forfeited to the 


Gift i in Tail upon a Condition ſomethin Gimilar to-this The 

Doe ane . 4 — was Attainted, 2 that the T itle of the Crown un- 
der the Attainder was not affacted by this Cond ition. 

It was a Condition repugnant to the natwe of Feudal Tenure, and againſt the Wiſ- 


Crown 
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Crown only during his Life; and that the Claimant hath 
right to the ſame after the death of Sir Willigm. * 

THz y alſo ſind, that the Irritancy alledged to have been 
incurred by Sir William by the Incumbrance in fayour of 
his Creditors, not having been in due time taken advan- 
tage of, the Foſerure by bis Antinder cannot now be 
over-reached on pretence of that Irritancy. And Decree ac- 
cordingly. 

From this Decree both Sides A pealed. His Majeſty's 
Advocate from that part of it llc declareth that Sir 
William Gordon Forfeited during his Life only; and that 
the Claimant and other Heirs in Tail will be Intitled after 
his death. 

Ma. Gordon from that part, which declareth that the 
Forfeiture by the Attainder cannot be over-reached on pre- 
tence of the Irritancy. And the Cauſe came to hearing in 


April 1751. 

I fay no of what was offered on either fide upon 
Mr, EN becauſe the merits of it depend en- 
tirely on the Laws of Scotland. 

Two sf were made upon the Lord Advocate's 
A 

FirsT, Whether Sir William Garden was by the Laws 
of Scotland, Seized of any Eſtate of Inheritance in the Pre- 
miſes in queſtion. at the time of his Attainder ? 

ED What Eſtate or Intereſt was Forfeited by 
his Attainder ? 

IT was inſiſted on in behalf of the Crown, and not 
much controverted on the part of Mr. Gorden, that Sir 
William was Seized of an Eſtate in Tail Male in poſſeſſion ; - 
and that ſuch Eſtate, though not Alienable or C ble 
by him longer than for his own Life, is by the Law of 
Scotland deemed an Eſtate of Inheritance. 

A on the other hand, it was admitted on th pant of 
the Crown that the L to the Heirs Male of the 
Body of Sir James Gordon on failure of Iſſue Male of Sir 
William (who was his Eldeſt Son) is Not by the Law of 
Scotland an Eſtate Tail executed in Sir William; but is a 
Subſtitution, as they call it, in nature of a Remainder 
created in favour of the Younger Sons of Sir James, and 
Not affected by the Attainder 7 tea | 

15 Taz 
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See the Acts 
of 1685 and 


1690. 


r. Inſt. 13. 


af il was, that 


Iaboured by Mr. — Coun- 
_ Wi 225 have been $cized of 
an Eſtate of Inheritance, yet ſinee by the Laws of 'Sro:- 
land, He oduld not Alien or Incumber it for more than his 
own Life, (which the Council for the Crown admitted) 
the conſequence is, that He cannot Ferfeit any greater 
Eſtate in the Premiſes than during his Life; and ds They 
ſaid, is perfectly 3 to the Rules of Our Law in * 
wilar, Cas. 

BRT ORR the Statute te Dons ** Tenant wha was 
then conſidered as Seized of a Conditional Fee, could poft 
proleri Suſcitatar, Alien or Incumber the Fee at his plea- 
ſure: and in 7 > Mano of that, He could likewiſe For- 
feit _ Fee for Treaſon or Felony. 

Bx having Iſſue, the Condition annexed to the Fee was 
conſidered as performed to three purpoſes, to Alien, to 
Forfeit, and to Incumber. But when the Statute de Doris 
took away the Tenant's Power of Alienation, it was con- 
ſtantly held that he could not Forfeit for Treaſon or Fe- 
lony; though there is not a word in the Statute which di- 


rectly cometh up to the Caſe of Forfeitures. The words 


are Mon habeant Poteſtatem Alienandi: But the Jud ges, 
by an Equitable Conſtruction of the Statute, held that the 


- Power of Forfeiting was included in the word Alienundi; 
2. Inſt. 334. For, ſaith my Lord Coke, Foris-fatere, is Alienum facere.” 


3. Inſt. 19. 


3. Inſt. 126. 


By the Statute of Treaſons the Forfeiture of Traitors 
Eſtater is given to the Crown in very general words: but 
the Rule was, that the Act doth not extend to Lands in 
« Tail; for Tenant in Tail ſhall Forfeit no more than He 
cc may Lawſully Forfeit, that is, for his Own Life: and 
{© the general words of the Act do not Abrogate the Sta- 
« tute. de Donis.” The like Rule is laid down upon the 
conſtruction of the Statute of Proviſors, where the words 

the Forfeiture are very general; the Rule is Te- 
«nant in Tait ſhall Forfeit no more than he may Lawfully 
« Forfeit, that is for his Own Life.” 

Tut fame Rule prevailed with regard to Eſtates Tail of 
the Gift or Proviſion of the Crown. When the 34" of H. 
8. had rendered them Unalienable by the Tenant in Tail, 
the Judges upon the conſtruction of that Statute, conftant- 


ly 


* 1 
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iy held «that 3 þ the wiſe Of 1. Hale. 243. 
the Tenant by his Attainder for or | 
_..Prxowtheſe inflances, thiy argued,” it dba 
the. er d Alienation and a ity do Forfeit, con- 
ſtantly went hand in hand. It was thought Unite 
and againſt natural Juſtice, to carry one beyond the 
And therefore in the preſent Caſe, admitting that Sir . 
liam Gordon was at the time of his Attainder Seized- of- an 
Eſtate Tail in the Premiſes, yet fitice'by the Law of rot- 

iand He had no Power over the Hſtate more than for His 

own Life, He could not Forfeit more than his! Life Inte- 

reſt in it. 0m: IE; ©TP | TEL NOS? 

Tarn Council for the Crown relied on the Act of the 7 Mr. Attor- 
of Queen dune, which hath incorporated the Law. of A —— 
land with to High Treaſbn and che Forfeitures of Advocate. 
it, into the Law of Scotland, as effectually as if evt 
kfþ Statute and Rule of Law touching thoſe matters hat 
been Tranſeribed and Enacted in it. And therefore, what- 
ever Statutes did ſubſiſt in Scotland before this Act, 
which Eſtates Tail were Forteitures for 
High Treaſon, they are Now totally Re 

I 1s true that the making the Statute ds Dinivts 
the 26. H. 8, Eſtates Tail were not Forfeitable for H 
Treaſon, they are not Forfeitable for Felony to this Day; 
but the Law in this Caſe was not founded on the 
laid down on the other fide, that a Capacity to F orfeit and 
a Power of Alienation always went hand in hand, or were 
in the nature of convertible Terms; it reſted on 4'mwuch 
ſtronger Foundation, viz. upon the words of the Act it- 
ſelf ; „The Land ſhall remain to the Iſſue of them to 
«whom it was given, after their death; or Revert to the 
« Donor or his Heirs if Iſſue fail.” 

So with regard to Eftates Tail of the Gift or Proviſien of 
the Crown, they after the 34 of H. 8. were held to be 
Unforfeitable to the prejudice of the Heir in Tall; not up- 
on the Principle relied on, but from the expreſs words of 
the Act. « Aﬀer the Death of ſuch Tenant in Tail the 
Heir in Tail may Enter, Have, and Enjoy the Lands ac- 
ce cording to the form of the Firſt Entail; the faid Recove- 
2 er 3 510 rr bereafrer to be Had, Dont, 
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©. or: Suſfered, by or Againſt ſuch Tenant in Tail, to the 


&© contrary r y 
Tas upon the foot of theſe expreſs Proviſions, char the 
Heir in Tail ſhall after the death of the Tenant Hold and En- 
joy, that theſe Eſtates were protected from Forfeitures. But 
de 26. of H. 8. Repealed: the Statute de Donis as far as 
concerneth Forfeitures for High Treaſon, as the 5 and 6 
of Ed. 6. did That of the 34 H. 8. 2 51 
AD How was this Repeal effected? Not by any expreſi 
Declaration to that purpoſe, but by Enacting That 
« Offender being lawfully Convict of any manner of High 
c Treaſon ſhall Loſe and Forfeit to the King His Heirs and 
“ Yucceffors all ſuch Lands which any —.— ſhall 
« have g Eſtate of Inheritance within the King's Do- 
a I tort ſuch Treaſon committed, or any 
 « time After. Saving to all Perſons, other than Offenders 
and their Heirs, all ſuch Right as They might have had 
ce if this Act had not been made.” Theſe are the Words of 
the 26* of H. 8; and the 5 and 6" of E. 6. runneth in 
the ſame Form, as far as concerneth the preſent queſtion, 
By theſe Statutes all Eſtates Tail were made liable to 
Forfeiture for High Treaſon, as being Eſtates of Inberi- 
tance. - It was their Deſcendible Quality which brought 
them within the Acts; that Quality alone was 
on whether they were Alienable by the Tenant in Poſſeſ- 
on. 
Fon tis well known that long before the 26" of H. 8. 
Tenant in Tail in poſſeſſion had an abſolute power over 
the Eſtate. He could Bar his Iſſue by Fine, and all Re- 
mainders were Barrable by a Common Recovery; and yet 
till that Act operated upon his Eſtate, it was under the 
Protection of the Statute de Donis. On the other hand, 
Eſtates Tail of the Gift or Proviſion of the Crown are Un- 
alienable to this Day, and yet are ſubject to Forfeiture for 
High Treaſon. | | 
Ax Perſons Seized of the Inheritance En auter droit, 
Perſons under a Truſt not to Alien, and who had Singly no 
power of Alienation, ' were by the 26 of H. 8. rendered 
capable of Forfeiting the whale Inheritance for High Trea- 
ſon. This was the caſe of Abbots, Biſhops, Deans, Preben- 
daries, and other Sole Corporations who were Seized of the 
Inheritance 
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enen wre Eccigſcæ; till the 35 and 6 of Ed. the 
65 by confining the Forfeiture to Perſons Seized of the In- 
heritance in their Own right, reſtored and preſerved the 
Right of Succeſſors, as it was at Common Law. 

Tu Point therefore is not whether Sir William Gordon 
had a power of Alienation over the Eſtate in queſtion, but 
had He or had He not any Eſtate of Inheritance in it at the 
time of his Attainder? it He had, the Inheritance, what- 
ever it be, is Forfeited. For as the 26 of H. 8. took Eſ- 
tates Tail out of the protection of the Statute de Donis; 
and the 5 and 6 of Ed. the 6 took Eſtates Tail of the 
Gift or Proviſion of the Crown out of the Protection of the 
34 and 35 of H. the 8; ſo the 7* of Queen Arne hath 
taken this Eſtate out of the Protection of any Acts made 
in — whereby Forfeitures for High Treaſon were 
dav 

Ap that the Legiſlature i in framing that Act had a 
view to Eſtates Tail affected with Irritant and Prohibitive 


Clauſes, which is the preſent caſe, and conſidered them 


as Inheritances thereby made Forftitable for High Treaſon, 
is plain from the Proviſoe in the fourth Section; which 
provideth that in certain Caſes therein mentioned, ſuch 
Eſtates ſhall not be Forfeited upon the Attainder of the 
Tenant in Tail, but during the life of ſuch Tenant only. 


tc go that the iſiue and Heirs in Tail ſhall Inherit the lame, 


« the ſaid Attainder Notwi 

NoTHING can be clearer than that the Eſtates ſaved 
from Forfeiture by this Proviſoe are conſidered by the Law 
of Scotland as Eſtates of Inheritance. And the Caution taken 
to fave Eſtates of this kind under the Special Circumſtances 
mentioned in the Proviſoe, plainly ſheweth that without this 
Caution, they would have been involved in the general Pur- 
view of the Act. 

Tux Council having concluded, the Lords put the fol- 
lowing Queſtion to the Judges and Adjourned to the next 

J- 

SUPPOSING that by the Law of Scotland, an Eſtate 
Tailzie, with Prohibitive, Irritant, and Reſolutive Clauſes, 
is an Eſtate of Inheritance; and Su poſing alſo that by the 
Law of Scotland no Eſtate or Intereſt was Veſted in Sir Wil- 
liam Gordon by virtue of the limitation in the W 

Co 


1. Hale. 252. 
253. 


Acts of 1685. 
and 1690. 


102 


Sir James Gordon, what Eſtate or Intereſt in the Barony and 
Lands in queſtion, was Forfeited to the Crown, under the 


William Gordon? 
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of the 18 of Ofober 1713, to the Heirs Male of the body of 


limitations of the faid Settlement, by the Attainder of Sir 


O x the next Day the Lord Chief Baron, in the abſence 
of the two Chief Juſtices, delivered the Opinion of the 
Judges, as followet 

Urox this Queſtion We are of Opinion that the Eſtate 
and Intereſt in the Barony and Lands in queſtion which 
was Forfeited to the Crown under the limitations of the 
faid Settlement by the Attainder of Sir William Gordon, 
was not only during the life of Sir William Gordon, but fo 
long as there ſhall be any Heir Male of his body; and alſo 
the Reverſionary Intereſt in the Fee thereof, limited by the 
faid Settlement to the Heirs and Aſſigns whatſoever of the 
ſaid Sir Fames Gordon, on Failure of the Heirs Male of the 
body of the faid Sir James Gordon, and the Determination 
of the ſeveral Eſtates by the ſaid other Subſtitutions ; ſup- 
poſing that by the Law bf Scorland ſuch Reverſionary in- 
tereſt was in Sir William Gordon at the time of his At- 
tainder, * | "4 J 

Wu RZ VUro their Lordſhips Ordered and Adj 
that the Firſt part of the ſaid Interlocutor whereby the Lords 
of Seſſion found © That Sir William Gordon the Perſon At- 
« tainted, being by the Entail diſabled from Alienating 
ci the Eftate, charging the ſame with Debts, or altering 
te the courſe of Succeſſion in prejudice of the Claimant and 
« other Heirs. of Tailzie, or Bom otherwiſe hurting or im- 
« pairing their Right or Title to the faid Eſtate after his 


In this caſe there being an expreſs limitation to Sir Milliam Gorden the Eldeſt Son 
and the Heirs Male of his body, previous to the Remainder limited to the Heirs Male of 
Sir James the Father, the. Lords conſidered this Remainder to the Heirs Male of the 
of the Father in the fame light as it is conſidered by the Law of Scotland; namely, as a 
Subſtitution in favour only of the Younger Sons of Sir James; and under which Sir Mil- 
liam the Eldeſt took no Eſtate upon the death of his Father; and conſequently that by 
— I” of Sir William the Eſtate limited to the Heirs Male of Sir James was not 

orfeited. : 

But had the limitation been to Sir James and the Heirs Male of his body, without any 
previous limitation in favour of Sir Milliam, and Sir William had on the death of his Fa- 
ther become Intitled under that limitation as Heir of his Body, in that caſe the whole 
= ag wonld have been Forfeited by his Attainder, that is, as long as there ſhould. be 

rs of the body of Sir James. 

It was ſo Adjudged in the Houſe of Lords in May 1753, in a Cauſe wherein Charles 
Mercer Second Son of Sir Lawrence Mercer was Appellant, and His Majeſty's Advocate 
for Scotland, in behalf of His Majeſty, Reſpondent, 3 


345 | « death 
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« death in any manner of way whatſgever, that therefore 
te the Eſtate and Barony of Park is by Sir illiam's At- 
« tainder Forfeited to the Crown only during his Life; and 
« find that the ſaid Jahn Gordon the Claimant hath right 
« to the ſaid Eſtate and Barony of Park after the death of 
« the ſaid Sir Willias Gordon, Be and the ſame i is hereby 
« Reverſed,” 

AND it is further Ordered and Adjudged, that the Lat- 
ter part of the ſaid Interlocutor Sh he Lords of Seſ- 
fon found © That the Irritancy alle to be incurred by 
« Sir William Gordon the Attainted Perſon not having been 
« declared nor any advantage taken of it before the Forfei- 
« ture, the Forfeiture cannot be over-reached or excluded 
« on pretence of that Irritancy, Be and the fame is here- 
by rmed. 

- AnD it is alſo hereby Declared and Adjudged, that Sir 
William Gordon the Perion Attainted, being, under the Set- 
tlement made by his Father Sir James Gordon, Dated the 

19” of October 1713, Seized of an Eſtate Tailzie i in the Ba- 

rony and Eſtate of Park, notwithſtanding ſuch Tailzie was 
alleged with Prohibitive, Irritant and Reſolutive Clauſes, 
the ſaid Barony and Eſtate of Pari did, by virtue of the Sta- 
tute of the Year of the Reign of Queen Anne Chap. 21. 
become Forfeited to the Crown by the faid Sir William Gor- 
don's Attainder, during his life, and the Continuance of 
ſuch Iſſue Male of his body as would have been Inheritable 
to the ſaid Eſtate Tailzie in caſe He had not been Attaint- 
ed; and alfo for ſuch Eſtate and Intereſt as was Veſted in, 
or might have been Claimed, by the faid Sir William Gor: 
don by virtue of the laſt limitation in the faid Settlement 
to the Heirs and Aſſigns whatſoever of the ſaid Sir James 
Gordon, after all the Subſtitutions therein contained fhall be 
Expired or Determined. 

AND that by virtue of the Subſtitution to the Helrs 
Male of the faid Sir James Gordon's Body of his then pre- 
ſent Marriage, the nt Jabn Gordon hath Right to 
Succeed to the ſaid Barony and Eſtate of Park he the 
death of the ſaid Sir /Yilliam Gordon and failure of ſuch 
Iſſue Male of his body as aforeſaid, uccording to the limi- 
tations of the ſaid Setglement. And it is further Ordered that 
_ be reſerved to the Crown, and alſo to the faid John 

Cc 2 Gordon 
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Gordon, and any other Perſon who may become entitled to 
the ſaid Barony — Eſtate of Park by virtue of any of the 
ſaid Subitations, to apply to the ſaid Court of Seſſion for 
ſuch further Order or Direction in the Premiſes as ſhall be 
juſt, as often as any New Right ſhall accrue to them re- 
ſpectively in conſequence of any of the Subſtitutions or li- 
mitations in the ſaid Settlement. 


Motte. THE Court 1 in all Caſes of the like 
kind which came before them after the Rebellion of 1 7155 
Held according to an opinion then generally entertained 
among the Scotch Lawyers, that Eſtates Tail affected with 
Irritant, Prohibitive, and Reſolutive Clauſes, were liable to 
Forfeiture only during the life of the Perſon Forfeiting: 

and the . did not Appeal from any of thoſe Judg- 
ments. Though it is extreamly clear that, ſuppoſing thoſe 
Eſtates to be by the Law of Scotland Eſtates of Inheritance, 
they are made liable to Forfeiture for High Treaſon by the 
Statute of Queen Anne, in the ſame manner as Eſtates of 
Inheritance in England are made liable to Forfeiture by the 
Statutes of H. the 8 and Edw. the 6" cited in the Argu- 
ment of this Caſe. And that they are by the Law of Scor- 
land Eſtates of Inheritance, was not denied by Mr. Gordon's 
Council. See Craig de Jure feudal. L. 2. c. 16. De Suc- 
1 zone Taliata, 8. 2. 3. 


The Caſe of. Joun SWAN and 
ELIZABETH JEFFERYS. 


A” Chelmsford Aſſizes in the Summer 1751, John 
Swan and Elizabeth Fefferys were Indicted for the 
Murder ob.. TFefferys, Swan for giving the Mortal 
Wound, and Jeferys for being preſent Aiding and Abet- 
ting, and they Both pleaded Not Guilty : but their Trial 
was poſtponed to the next Aſſizes. 

In the mean time the Attorney General, who had re- 
ceived Orders to proſecute at the Expence of the Crown, 
was ſatisfied from the Evidence laid before Him, that Suan 
was in the Actual Setvice of the Deceaſed at the time the 
Murder 


4 


T HE 
Murder was committed, or at leaſt when rhe diſęn was ff 
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laid. He therefore thought it adviſable to another 
Bill againſt them fat the parts they reſpectively took in the 
ſame — charging Swan with Petty Treaſon, and 727 of = 
ferys with Murder. Accordingly at 2 next Aſſizes ſuch 

Bill was preferred and Found, and the Priſoners were Ar- 
raigned upon it. 

TAE Priſoners pleaded in W Ore tenus that an- 
other Indictment was depending for the ſame Offence: and 
pleaded over to the Treaſon and Felony. The Council for 
the Crown did not inſiſt upon drawing up the Plea in form 
(as was done in Layer's Caſe) but Demurred Ore Hens 3 
and the Council for the Priſoners joined in Demurrer. 

M. Juſtice Wrigbt who fat on the Crown fide de- 
firing the company of Mr. Juſtice Foffer who went that 
Circuit with Him, at the Arguing the Plea, He went into 
Court and fat there till that matter was determined and 
the Jury ſworn. | 
Tux Priſoners Council inſiſted that they ou he not to 
have been Arraigned on this New Bill, pending the Former 
Indictment on which Iſſue is already oined. Becauſe if 
they Plead to Iſſue on this Indictment may be liable to 
be tried twice for One and the Same Fact. It will be in the 
option of the Crown after Iſſue is joined upon both Indict- 
ments, to proceed to Trial upon Either of them; and if 
the Priſoners ſhould be acquitted upon one, they may. ſtill 
be tried upon the other. For though Auterſoits acquit of 
Murder may be a good Bar to an Indictment of Petty Trea- 
ſon for the ſame Fact, or Auterfoits acquit of Petty Trea- 
ſon, to an Inditment of Murder; ; yet the Priſoners having 
pleaded to Iſſue on Both Indictments, they may be told 
they come too late with their Plea in Bar, Iflue being al- 
ready joined on the Fact. 

Tu therefore preſſed that the Trial on the Firſt In- 
dictment might go on before the Priſoners ſhould be called 
upon to plead to the Second; for ſaid they, if the Priſon- 
ers ſhould be found Guilty on that Indictment the ends of 
ney Juſtice will be fully anſwered. And if they ſhould 

Acquitted, and the Council for the Crown ſhould think 
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be leſt at liberty to avail themſelves of that Acquittal as 


they ſhall be adviſed. | 
* Tax Court was of opinion that the Charge in the Bill 


laſt Found muſt be anſwered, notwithſtanding the penden- 


of the Former, for Auterfoits Arrgign is no Plea in this 


Caſe. Perhaps the Bill laſt Found is better adapted to the 
nature of the Caſe than the Former, and the King's Coun- 
cil muſt be at liberty to proſecute in ſuch manner as may 
| beſt anſwer the ends of Publick Juſtice. But at the ſame 
time the Court muſt take care, that the Priſoners be not 
expoſed to the Inconvenience of undergoing Two Trials for 
One and the Same Fact. 

Wir regard to the Priſoner Jefferys, the Offence char- 
ge in both Indictments is exactly the ſame as well in con- 
ideration of Law as in point of Fact; with regard to 
Sway, the Fact in both is the ſame; and fo is the ſubſtan- 
tial part of the Charge, Wilful Murder of Malice Prepenſe. 
But falling under a different Conſideration in the Second In- 
dictment, meerly from the Relation the Priſoner is ſuppo- 
ſed to Rand in to the Deceaſed. And if that Relation ſhould 
not be made out in proof, yet ſtill He may be found Guil- 
ty of Murder upon that Indictment. | 

AND therefore as the ends of Publick Juſtice would be 
fully anſwered with to Both the Priſoners, by Try- 
ing them on the Indictment for Petty Treaſon and Murder, 
the Court propoſed to the King's Council that the Firſt In- 
dictment ſhould be Quaſhed by Conſent, to which They a- 

; which was accordingly done, and the Court pro- 

ceeded to the Trial of the Priſoners on the Second Indict- 
ment on the Iſſue of Not Guilty. 

THz Court in this Caſe followed the Precedent in Cy. 
Car. 147. Sir William Withypole's Caſe. Only they took in 
the Conſent of the King's Council, which I think th 
needed not to have aſked ; the Juſtice of the Caſe was ful. 

d 


ficient Warrant for what they did. 
Bronx the Jury was called, 8 agreed be- 
tween Themſelves that if the Priſoners 2 think fit 


to Challenge at all, They might be Tried together: but if 
ſhould infiſt on their Challenges, They muſt be Tried 
ſeperately. Becauſe They cannot join in their Challenges, 
| | the 
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THE REPORT. 
the Number of their peremptory Challenges being diffe- 


rently limited, Sans to 35, and Fefferys's to 20. 

Tu Court informed Them of this, and the Priſoner 
Swan declaring that for his He waved all benefit of 
Challenging, p. 4 Priſoner Fefferys Challenged two or three, 
and a Jury was ſworn. The Priſoners were found Guilty, 
Swan of Petty Treaſon, and Fefferys of Murder: and were 
Both ſoon afterwards Executed upon a Gibbet erected near 
the place where the Fact was committed; and Swan was 


Hanged in Chains. 


Ar a meeting of the Judges at the Lord Chief Juſtice 
Lee's Chambers in June 1752 to conſider of the Act of the 
laſt Seſſion, for the better preventing the horrid Crime of 
Murder, it was agreed by much the greater part of the 
Judges, that _ for Diſſecting and Anatomizin 
and touching the Time of Execution, ought to be — 
in Caſes of Petty Treaſon, though Murder is only mention- 
ed, except in the caſe of Women “. And in that caſe too, 
the Time of Execution may be a part of the Judgment. 

Tur was ſome doubt whether Hanging in Chains 
might Ever be made part of 1 but on debate 
it was agreed by Nine Judges, that in all Caſes within the 
Act, the Judgment for Diſſection and Anatomizing only 
ſhould be part of the Sentence: and if it ſhould be ht 
adviſable, the Judge _ afterwards direct the Hanging 
in Chains by ſpecial to the Sheriff, purſuant to the 
Power given for that purpoſe in the Proviſoe. 


The Caſe of GeorGE GiBBoNs, 


T the Oi Bayly in June 1752, preſent Lord Chief 
Baron, Mr. Juſtice Fofter, and Mr. Juſtice Birch. 
George Gibbons was Indicted for Burglary in the Dwelling 


® Though the 1. E. 6. e. 12. EnaQeth that Wilkul Poiſoning ſhall be deemed Murder 
of Malice Prepenſed, and that the Offender ſhall 1 4 Farfeit as in other Caſes of 
Wilful Murder ; CY Gn Oh er ES or They are conſtant- 
og ms for Petty Treaſon and Suffer the Pains peculiar to that Petty Trea- 
is conſidered in no other Light than as an aggravated Murder. 


d 2 Houſe 
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1.E.6. c.12. 
Sec 10. 

39. Eliz. c. 
15. 


TREE VET ORT  ; 
Houſe of ibn Allen, It appeared in Evidence that the Pri- 
ſoner in the Night time cut a Hole in the Window Shutters 
of the:Proſecutor's Shop, which was part of his Dwelling 
Houſe; and putting his Hand through the Hole took out 
Watches and other things which hung in the Shop within 
his reach: but no Roc wed as proved otherwiſe than by put- 
ting his Hand through the Hole. This was held to be Bur- 


lay and the Prievar was Conrced 


7 


. B. Tutte "hath been always ſo held. The Law re- 
uireth an Entry, to compleat the Crime of Burglary ; but 
i Any part of the Body be Within the Houſe, Hand or 
Foot, this at Common Law is ſufficient. And I conceive 
that ſuch a kind of Entry will be fufficient to bring the 
Caſe within the Statutes of Ed. 6. and Eliz.. with re- 
gard to Houſe-breaking attended with Agree in the Day 
time. 
I am likewiſe of opinion that with regard tothe ſingle 
Point of Breaking he Houſe, . whatever — of Breaking 
will make a Man Gul of Burglary at Common Law, will 
bring Him within thoſe Statutes ; and that no Act of r 
lence ſhort of a Common Law Burglary, will, 

Ar a Meeting of the Judges upon a Special Verdict in 
January 1690 They were divided upon the Queſtion, whe- 
ther Breaking open the door of a Cupboard let into the 
Wall of the Houſe was Burglary or No. Hal faith that 
ſuch Breaking is Not Burglary at Common Law ; but think- 
eth it would be ſufficient to bring the Caſe within the Sta- 
tutes I have juſt cited. This diſtinction He groundeth on 
Simpſon” s Caſe, and even faith-that in That Caſe the Break: 
ing open a Cheſt in the Houſe brought the Caſe within 
the 39" of Elix. which, I ſpeak it with great — 
if a 3 Cheſt be meant, cannot be Law. 

S1MPSON's Caſe as truly ſtated by Hale in one part of 


his Work and by Kelyng, doth not in my A ww warfant 


any fuch Diſtinction. It did Not, nor poſſibly Could, turn 
on the circumſtance of breaking a Cheſt 0! Fixed Cup: 

board or any thing like it : nor Er un bed it appear from the 
ſtate of the Caſe, * there was the leaſt occaſion to reſort 
to any ſuch Conſtructive 4 For in fact both Outer 
and Inner doors were broke open * 
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Tux Ce, in my opinion, turned ſinglꝝ on this Point. 
The Man had broke open the Cheſt and brought the Goods 
into the Hall in order to carry them off, but was Appre- 
hended in the Houſe. It was made a queſtion whether this 
amounted to a Stealing in the Hoaſe within the 39%. of. 
Elix. and it was held that it Did: the Man had once poſ- 
ſeſſed himſelf of the Goods Auimo furamdi. This at 9 
mon Law amounted to a Caption and Aſportation, other- Hale's Sum. 
wiſe few. Perſons who are taken in the Fact could be con- 15. Lu 
victed of Larceny ; and this being So, the Conſtruction of 
the Statute muſt be accomodated to the rules of Common 
Law in like Caſes. 

W 1 T regard to Cupboards, Preſſes, Lockers and other 
Fixtures of the like kind, I think We muſt, in favour of 
Life, Diſtinguiſh between Caſes relative to meer Property, 
and ſuch wherein Life is concerned. In Queſtions between 
the Heir or Deviſee and the Executor, thoſe: Fixtures may 
with propriety, enough be conſidered as Annexed to, and 
parts of the Frech The Law will preſume that it was 
the intention of the Owner under whoſe Bounty the Executor 
Claimeth, that they ſhould be ſo conſidered ; to the end 
that the Houſe might remain to thoſe, who, by operation 
of Law or by his ; Bequeſt, ſhould become intitled to it, in 
the fame Plight He put it or ſhould leave it, Entire and Un- 
defaced. But in Capital caſes, Lam of opinion, that ſuch 
Fixtures which — ſupply the place of Cheſts and other 
ordinary Utenſils of Houſcbe Id, ſhould be conſidered i in no 
other light than as meer Moveables, of the na- 
ture of thoſe Utenſils and adapted to the ſame uſe. 


Dachr CAME don Cafe 


LE As before our Lord the Ki a Kae. of 
Eaſter Term in the 26" Year of the Reign c. 
Amongſt the Flew of the,King Roll. | 


ENGLAND. Our preſent Sovereign Lord the 

hath Tranſmitted 10 his 2 and Faithful Sir — 

Lee and others his Fellows, Tuftices Wc. [as in the Caſe. of 

Mr. «hs of Broughton, mutatis mutandis.]| 
E e Dbocron 


' 


110 HE REPORT. i 


Docroi Archibald Cameron, who was one of the Per- 
ſons Attainted by the Act of the 19 of the King, was on 
the Seventeenth of May 17 53, brought to the Bar by Ha- 
Bear Corpus directed to the Lieutenant of the Tower; and 
being Arraigned by the Secondary on the Crown Side, the 
Writ of Mittimus with the Certiorari and Return were read 
to Him by the The Attorney General then pray- 
ed that Exeeution might be Awarded; and the Secondary 
demanded of the Priſoner what He had to fay why Exccu- 
tion ſhould not be done upon Him. 

TRE Prifoner who, during the whole time He flood at 
FE Bar, behaved with great Propriety, not Inſenſible of 
his Condition nor greatly Diſconcerted, ſaid, That He was 
led to take a pitt in the Rebellion againſt bis All depen: 
ment and Inclination, by ſome upon — his All 
ded. That He ſtill —— himkelf He ſhould — 2 
unwofthy of His Majeſty's Mercy; and mentioned ſome 
Facts which He hoped might intitle Him to it. He ſaid He 
1 did not offer theſe things as a Defence He relied on in 

. t of Law, but as Facts which He hoped might have 
e weight in another Place, for He was determined to 
throw himſelf entirely on His Majeſty's Merey. 
 Wrxtxtvyon Proclamation being made for Silence, 
the Chief Juſtice, after a ſhort Exhortation to the Priſoner, 
pronovticed the Uſual Judgment in Caſe of High Treaſon, 
as an Award of Execution grounded on the Act of Attainder. 
And a Rule was made for His Execution on the Seventh of 
, arid Writs for that purpoſe to the Lieutenant of the 
ower and the Sheriff of Middleſex were ordered as in the 
Caſe of Mr. Ratcliffe. 
And He was Executed accordingly. 


; {Pun Court in pronouncing Judgment in this Caſe fol- 

.H. 7.23 lowed the Precedefits in the Caſes of Humphry Stafford, 
258d. 52. and of Nariiſſead, Oley and Corbet. The Caſes of Holloway 

1. Lev. 61. and Sir Thomas Armſtrong in Charles the ad's time, and of 

5.895. Lord Griffin in the late Queen's time, were mentioned at a 

Conference among the Judges of the King's Bench on this 

occaſion ; but little was paid to them. 
Fo in Holloway's, which was the leading Caſe, the 
opinion of the Court ſeemeth to have been given 3 
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and againſt the ſenſe of the Bar. And in Lord Griſſin's Caſe 
Chief Juſtice Holt, who was at that time abſent, was of a 
contrary opinion, and as J have heard, conftantly perfiſted 
in it; and I do not ſee how an Attainder by Outlawry at 
Common Law, is, in this reſpect, diſtinguiſhable from the 
Caſe of an Attainder by Act of Parliament, which, in the 
preſent Caſe, is but in nature of a Parliamentary Out- 
lawry. | 0 

— in Cafes within the Act of the 19 of the King 
c. 34, where the Proceeding is upon a Suggeſtion on the 
Roll that the Priſoner did not Surrender to Juftice purſuant 
to that Act, the conſtant courſe hath been to Award Exe- 
cution without pronouncing Sentence of Death as in Caſes 
of Felony : but that Practice is. grounded on the words of 
the Act; „And it ſhall be Lawful for the Court to Award 
« Execution againſt fuch Offender in ſuch manner as if he 
ee had been Convicted and ATTAINTED in the ſaid Court.” 


Tux Record in the Caſe of Barkfead &c. was ſearched, 
and the Judges had Copies of it. It is of Eaſler Term in 
the fourteenth of King Charles the Second; it agreeth mu- 
tatis mutandis with the Record in Mr. Murray's Caſe; and 
after ſetting forth the A& of Parliament by which the Pri- 
ſoners ſtood Attainted it proceedeth, Ez modo /cilicet die 
Mercuri prox' poft & uinden' Paſch' iſto eodem Termina. toram 
Domino Rege apud Weſt veniunt prædict Johannes Rarkſtead, 
hannes Okey, & Milo Corbet, per Johannem Robinſon Mil, 
Bar. Locum tenent Turris London, virtute Brevis Domini 
Regis de Habeas Corpus ei inde direct ad Barram hic duct 
in propriis Perſonis ſuis (in cujus Cuſtaod preantea ex Caufis 
præuici commiſh fuerunt) qui committuntur eidem Locum te- 
nent ſuper quo quæſit eft per Cur de eiſdem Fohanne Bark- 
lead, Fobanne 0, , & Milne Corbet, fi quid pro ſe habeant, 
vel dicere ſciant, quare Cur" hic ad Executionem de eis 
eorum quolibet procedi non debeat, Seperatim dicunt quod if 
non ſunt eædem Perſone, nec eorum aliquis eft eadem Perſo- 
V0 de altd Proditione prædict in Aclu Parliamenti 
prædict Specificat” Convict & Attinct exiſtunt; & hoc pa- 
rat ſunt verificare prout Cur” &c. unde petunt Judicium 
Sc. & Galfridus Palmer Mil. & Bar. Attornat' Domini 
Regis Generalis qui pro eadem Domino Rege in hac Parte ſe- 


Ee 2 quitur 
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quitur preſens hic in Cur pro eodem Domino Rege dicit, quod 


fradif Johannes Barkftead, Johannes Okey, & Milo Corbet, 


modo 'comparent” ſunt eedem Perſonæ, & quilibet eorum eft 
eadem Perſona in prædict Attu Parhamenti nominat qui de 


alia Proditione predif? Convif & Attin exiſtunt, & hoc 


pro Domino Rege petit quod inguiratur per Patriam, & præ- 
diff Fohannes Barkſtead, Jobunnes Okey, & Milo Corbet, 
femiliter &c. Ideo immediate veniat inde Furata coram Do- 


mino Rege ibidem c. . Juratæ prædict' per 


Vicecomit Middleſex predif ad hoc impannellat exact ve- 
niunt, qui ad Veritatem de premiſſis dicend ele? triat & 
jurat dicunt ſuper ſacramentum ſuum, prædictꝭ Joban- 
nes Barkflead, Jobannes Okey, & Milo Corbet, ſunt exdem 
Perſona, & quilibet eorum eft eadem Perſona in prediff Ac- 
tu Parkamenti nominat qui de altd Proditione prædict in Ac- 
tu Parliamenti prediff Convict & Attinct exiſtunt, prout 
prædict Galfridus Palmer Mil. & Bar. Attornat” Domini 
Regis nunc General pro dict Domino Rege ſuperius allega- 
vit Sc. & Ulterius quæſit eff de prefat' Jobanne Bark- 
lead, Fohanne Okey, & zone Corbet, ſeperatim, fi quid ul- 
terius pro ſe habeant vel dicere velint necne, qui Mibil dicunt 
&c. Ideo confiderat'-eft- quod prædict Johannes Barkſtead, 
Fohannes Okey, & Milo Corbet, ducantur, & quilibet eorum 
ducatur uſque Turrim London, & deinde per medium Civi- 
tat London directe uſque ad Furcas de Tyburn Trabantur, 
& quilibet eorum Trahatur & ſuper Furcas illas ibidem Suſ- 
ſhendantur & quilibet eorum Suſpendatur, & Viventes ad 
Terram profternantur, & quilibet eorum profternatur, & 
Interiora ſua extra Ventres ſuos & eorum cujuſlibet capian- 
tur, ipſſſcue Viventibus comburantur, & Capita eorum & 
eorum ciijuſſibet amputentur, & Corpora eorum & eorum cu- 
juſlibet, in quatuor Partes dividantur, & quod Capita & 
— fry illa ponantur ubi Dominus Rex ea afſignare vo- 
uerit &c. | 
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' The Caſe of Lord GriFFIN, from a MS. 
Report of the late Lord Chief Baron Dod. 
Paſch. 7. Anne 1708. 


ORD Grin who had been Outlawed for High Trea- 
ſon, was this Term brought to the King's Bench ; 
and the whole Record of the Indictment and Outlawry was 
read to Him, and He was demanded if He had aught to 
ſay why Execution ſhould not be done; and He not ma- 
king any Material Objection the Court Ordered Execution 
to be done. But note, Sir James Mountagu Solicitor Ge- 
neral (there being then no Attorney General) prayed that 
Judgment as in Caſe of High Treaſon might be pronoun- 
ced; or that at leaſt it might be entered on the Roll in the 
Award of Execution. And faid this was the opinion of 
Holt, Chief Juſtice, then at Bath propter Aigritudinem. 
But Powell and the Court held that the Award of Rxrcuticn 
ſhould be General ; for the Judgment in the Outlawry im- 
plieth all the Particulars, and no Second Judgment Ought 
to be given. And ſo they ſaid it was held in the Caſes of 
Holloway and Sir Thomas Armſtrong. Mes per Auters dubi- 
tatur quia le Livre del 1. H. 7. fo. 24. % Contra; and it 
was ſaid that in the Caſe of Barkftead, Oley, and Corbet, 
the Court followed the precedent of that Book. 


The Caſe of ELIZABETH HARARISò. 


T Aylesbury, Lent Aſſizes 1753, before Mr. Juſtice 
Deniſon, Elizabeth Harris a Girl of Fourteen Years 

of Age and of ſufficient Underflanding for her Years, was 
Indicted for Maliciouſly ſetting Fire to and Burning a Dwell- 
ing Houſe in the Poſſeſſion of Edward Stokes : and Anne 


the Wife of William Courſe was Indicted as an Acceſſary to 
the Felony before the F 4 


Tas Priſoner Elizabeth was the Daughter of the Pri- 
ſoner Anne by a former Huſband, John Harris. It appear- 
ed in Evidence at the Trial, that John Harris died Seized 
of the Equity of Redemption of this Houſe and of another 

| Ff adjoining 
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adjoining to it, ſubject to a Mortgage Term for 20. And 
that tho Equity Shonde to his Eldeſt Son, a Ghild left 
with other Children under the care of their Mother the 
Priſoner Anne; who was intitled to Dower out of theſe 
Houſes, but no Dower was ever aſſigned. That Anne hav- 
ing the care of her Son and his Eſtate, Let theſe Houſes to 
Edward Stoles at the Rent of 5 { a Year, and received the 
Rent for ſome time. But having a large Family of Chil- 
dren, ſhe was obliged to aſk relief of the Pariſh where ſhe 
lived. That ſhe was denied ſuch Relief on account of theſe 
Houſes; the Pariſhioners inſiſting that the Overſeers of the 
Poor ſhould be let in to the receipt of the Rent, before ſhe 
ſhould be intitled to any Parochial relief. That thereupon 
ſhe frequently declared ſhe would ſet the Houſing on Fire 


if the Pariſh did not relieve her; that ſhe had Young Chil- 


dren whom the Pariſh could not puniſh, though they might 
puniſh Her ; and ſhe would order the leaſt Child ſhe had 
who could carry a Coal of Fire, to burn the Houſing down. 
And many other Declarations of the like kind ſhe made, 
which diſcovered an Obſtinate Reſolution in her to burn 
the Houſes, rather than ſubmit to the Terms the Pariſhio- 


ners inſiſted on. 


Ix appeared further that the Priſoner Elizabeth ſet the 
Houſe on Fire by the direction of the Priſoner Anne, who 
went from Home on purpoſe to be Abſent at the time 
the Fact was committed; and that no other Houſe was 


burnt. 
Tux Jury found Both the Priſoners Guilty. But a Doubt 
ariſing by reaſon of the Intereſt the priſoner Anne had in 


the Houſe, Mr. Juſtice Deniſon thought proper to reſpite 


Judgment, in order to take the Opinion of the Judges on 
the Caſe. | 


Jury the 21 1753. At a Meeting of the Judges at the 
Chief Juſtice's Chambers it was unanimouſly agreed that 


Both the priſoners are Guilty of Felony. The only doubt 


was with regard to the Intereſt the Priſoner Anne had in 
the Houſe, and it was grounded on the reaſoning in Holmes's 
Caſe; for had ſhe had ſuch Eſtate in the Houſe as would 
have cleared her of the charge of Felony, the Priſoner Eli- 
zabeth, who ated by her directions, could not have been 
Guilty of Felony. | ü 


Bur 
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Bur all the Judges agreed that the priſoner Annes title 
to Dower was 2 an Intereſt as could bring her with- 
in the rule in Holmes s Caſe. Holmes had the Poſſeſſion by 
legal Title, and during the continuance of his Leaſe could 
maintain his Poſſeſſion againſt all Mankind; and therefore 
the Houſe might in a limited ſenſe be called hit Own. But 
in the preſent Caſe, the Poſſeſſion was in Edward Stokes 
under a Demiſe from Anne in behalf of her Son, and ſub- 


ject to a Yearly Rent which ſhe received. And her title to 


Dower, had Edward Stokes's Intereſt been out of the Caſe, 
did not ſo much as give her a right of Entry, it being a 
bare right of Action. 

M. Juſtice Deniſon ſaid that He had no doubt upon 
him from the beginning. But it being a new Caſe, and 
ſome of the Bar being doubtful, He thought it adviſable to 
take the Opinion of the 

Ar the next Aſſizes Judgment of Death was pronoun- 
ced upon Both the priſoners, and Anme was Executed; but 
Elizabeth being Young and acting under her Mother's di- 
rection was Reprieved, and recommended to Mercy on con- 
dition of Tranſportation. UPS | 
Ix was faid in the debate of this Caſe by ſome of the 
Judges and not denied by any, that had Anne been ſeized 
of the Freehold and Inheritance of the Houſe, and Stales 
in poſſeſſion under a Leaſe, it would have been Felony in 
Anne to have burnt it: otherwiſe all Tenants and their 
concerns would be very much at the mercy of their Land- 
lords. 
Tux Principle three of the Judges went upon in Holmess 
Caſe, (for Croke did not concur in the Judgment) doth 
ſeem to warrant this Opinion. They conſidered the Houſe 
then under conſideration as the property of Holmes, as his 
Own Houſe, by reaſon of the Eſtate he had in it under his 
Leaſe. Croke did not diſpute the Principle, but 

inſt the Concluſion the other Judges drew from it. And 
if this be ſo, I do not fee why it may not with ſtrict legal 
propriety be ſaid of a Reverſioner, who ſhould Maliciouſſy 
ſet fire to Houſes in the poſſeſſion of his Tenants undet 
Leaſes from himſelf or his Anceſtors, that he AZdes aliena: 
comb uſſit. 


Ff 2 THsB 
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Tux Judgment in Holmes's Caſe, to ſay no more of it, 


was a very merciful Judgment. The Houſe might with 
ſtrict Legal propriety have been conſidered as the Houſe of 


the Landlord. Both Landlord and Tenant have a Property, 
one Tem and Limited, the other Abſolute and Perpe- 
tual. Like the Bailee and the Abſolute Owner of Goods in 
the Caſe of Larceny. W 


The Caſe of ANNE LEwISò. 


| T the Ola Bayly Seſſions in Anne Lewis was 
indicted on the Statute of the Second of the King 


bor feloniouſly Uttering and Publiſhing a certain falſe for- 


ged and Counterfeit Deed, purporting to be a Power of 
Attorney from Elizabeth Tingle Adminiſtratrix of her Fa- 
ther Richard Tingle deceaſed, late a Marine belonging to 
His Majeſty's Ship the Hector, to Frederick Predham of 
Bernard Inn Gentleman: Impowering the ſaid Predbam 
to demand and receive of the Commiſſioners of His Majeſ- 
; Navy, or whom elſe it may concern, all Prize Money 
ue unto her; with intention to defraud Edmund Maſon, 
the ſaid Anne knowing the ſaid Deed to be falſe, forged, 
and counterfeit. | 
Trax Priſoner was convicted upon very full Evidence. 
But it appearing upon the Trial that Richard Tingle, to 
whom Adminiſtration had been taken in the name of Eli- 


zabeth his ſuppoſed Daughter, died Childleſs and unmar- 


ried, a doubt was conceived, whether ſince there never 
was ſuch Perſon in Rerum Naturd as Elizabeth the Daugh- 
ter of Richard, the Counterfeiting a Letter of Attorney in 
that Name and under that Deſcription, be a F with- 


in the Statute: and upon this doubt Judgment was reſ- 


Tus doubt aroſe from what Chief Juſtice Coke faith 
ſpeaking of Forgery in his 3. Inſt. 169. © This faith He, is 
« properly taken when the act is done in the Name of an- 
« other Perſon.” | FE. 

From whence it was inferred, that there never having 
been ſuch Perſon as Elizabeth Tingle the Daughter. of Rich- 
ard, the counterfeiting a Deed purporting to be executed 


by 


. 
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by ſuch Perſon, cannot come within this Definition of tlie 
Offence; it is not an Act done in the name of Another Per- 


Ir was admitted by the learned Judge who raiſed this 
doubt, that an Alteration made in a Deed really executed, 
in order to give it an operation-different from the 
of Parties, if it be done Mala fide and with an Intention to 
defraud, will come within the legal notion of Forgery ; as 
ante-dating a Deed of Conveyance in order to over-reach-a 
former Deed; an Alteration in the name and deſcription 
of the Premiſes Conveyed, or in the ſum of Money ſecured 
by Bond or other Deed, or in the Eſtate intended to paſs ; 
theſe Alterations'and others of the like nature, made to the 
Prejudice of a third Perſon, and with a fraudulent inten- 
tion come within the Act on which the preſent Proſecution 
is founded; in like manner as they have been held to be 
within that of the 5 of Elix. For in theſe inſtances there 
was a falſe making, which is one of the words deſcriptive 
of the Offence uſed in both the Statutes, that is the true 
Deed was falſified ; but ſtill, ſaid He, there was a real 
Deed on which the Forgery did operate. a 
$0 in the caſe of a Deed or Inſtrument totally forged, 
it was ſaid by the ſame learned Judge that it muſt pur- 

to be the Deed of ſome Perſon really exiſting, or that 

th exiſted, whoſe Deed b moon... — have been for- 
ged; otherwiſe it cannot = according to Cotes deſcrip- 
tion of the Offence, An Act done in the name of Another 
« Perſon.” | 
Bur at a meeting of the Judges a few days after Trinity 
Term 17 54, at Lord Chief Juſtice Ryder's Chambers, Ele- 
ven Judges being preſent, Ten of them were very clear of 
Opinion that the Priſoner's Caſe is within the Letter and 
meaning of the Act; and in that Opinion Chief Juſtice 
Willes, who was abſent, ſignified his concurrence by Letter 
communicated at that meeting. K 
Ix ſupport of this Opinion it was argued that Lord 
Coke's deſcription of the Offence on which the doubt is 
grounded, is apparently too narrow. It expreſſeth the moſt 
Obvious meaning of the Word, and taketh in that Species 
of Forgery which is moſt commonly practiſed; but there 
are other Species of Forgery which will * 
ac _ Gg __ 


* 
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and 


the Letter of that Deſc ; the Caſe of Ante dating, 
the other Caſes which have been mentioned, and are ad- 
mitted to come within the legal notion of Forgery, are of 
T nx Offence the Priſoner ſtandeth charged with, is the 
publiſhing as true a certain falſe, forged and counterfeit 
Deed, purporting to be a power of Attorney from Elixa- 
beth Tingle, with an Intention to defraud, knowing it to 
be falſe. This is her Offence, and it is one of the Offences 
deſcribed in the Act. For it is to be obſerved, that the Act 
in deſcribing the Offence doth not uſe the Words, the Deed 
of ary Perſon, or the Deed of Another, or any words of the 
ike import, but any falſe Deed. Is the Deed in Queſtion 
then a falſe Deed, or is it Not ? Undoubtedly it is. Was 
it publiſhed with an Intention to defraud ? It certainly was. 
This being ſo, it would ſound very harſh to ſay, that the 
Priſoner's Caſe is not brought within the Letter and Mean- 
ing of the Act, becauſe no ſuch Perſon ever exiſted as Eli- 
zabeth Tingle the Daughter of Richard; in other words, 
becauſe ſhe with an intention to defraud, publiſhed a Deed 
impoſſible to be true. | _ 
Ix may be ſaid, Cui bono, To what Purpoſe will it be 
to forge Deeds or other Inſtruments in the names of Per- 
ſons who never exiſted ? the naked ſtate of the preſent 
Caſe anſwereth that jon. Letters of Adminiſtration to 
Richard Tingle had been taken out in the name of Eliza- 
beth his ſuppoſed Daughter ; by theſe Letters an exiſtence 
in ſhew and appearance is given to Elizabeth the Daugh- 
ter; and this was effected by a groſs impoſition on the 
Court, and by down-right Perjury : ſo that here is a Title 

in ſhew and appearance eſtabliſhed by Fraud and Perjury 
in a fictitious Perſon; this title is transferred in ſhew and 
appearance by the Deed ſtated in the Caſe ; and all this is 
done with intent to defraud an innocent Perſon. Which 
clearly bringeth the Priſoner's Caſe within the Letter and 
Miſchief of the Act. At the next Seſſions at the Old Bayly 
(ry 1754.) the Priſoner had Judgment of Death. 


Me. Ar vz x reſpiting Judgment in the caſe of Am 
Lewis, and before the Judges could meet by reaſon of the 
late Chief Juſtice Lee's frequent indiſpoſition and avoca- 
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tions, two other Caſes of the like kind and g on 
the ſame doubt, — — BS, 
and judgment was 3 in them. But Judgment of 
Was s given in ered to _ Opinion 
on TSP ere | 


Mary: MitcnzLys Cape 


T this Lane: An 1754 for the County of Kent, 
4 Mary Mitchell was indicted on the Statute of the 7 
A the King, for feloniouſly Uttering and Publiſhing a cer- 
tain falſe, orged and counterfeit Warrant and Order for the 
delivery of Goods; purportin to have been Sign ed by one 
— — the Ane to be falſe, Pagel, and 
counterfeit, with intent to defraud one ian Fe 175 of 
the ſeveral Goods mentioned in the Order. And upon 
full Evidence ſhe was found Guilty. But Mr. uſtice hte. 
before whom ſhe was tried, thought it adviſa E 
Judgment upon a Doubt, there Ae x 
the Indictment be ſuch Warrant or Order as bringeth the 
Priſoner's Caſe within the Statute. 
Tux Priſoner, who was, or rictended to be intitled to 
Parochial relief in the Pariſh of Maidſtone, went to the 
Shop of the ſaid William 7, 7. erys who l were Ay. 
— and pretending that ſhe came from the ſaid George 
May, who was dun an Gerten Uf che Thor uf this Phd 
produced to Mr. Fefferys the Order ſet forth in the Indie- 
ment; and deſired him to let Her have the ſeveral thi 
„ r upon the Credit of it. But 5 
rys ſuſpecting a orgery, ent ds F er bor 
the Order, Ld Me % b der oben wth, 
Priſoner was ſoon afterwards ſecured, - 
j The Order was to this Effect. 


Mr. Jefferys, Oct. 160 1755 53. 
I defire you to let this i ans have Sis Yandh of Ordina- 
Stuff, One Pair 9 4 Stockings, One Shift, One Apron, One 


chief and I will ſee it All or. Witneſs 
band, George May. 4 . — 
G g 2 TAE 
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Tux doubt was, whether this Writing be ſuch Warrant 
or Order for the delivery of the Goods as bringeth the Caſe 
within the meaning of the Act: ſince ſuppoſing it to have 
been Genuine, it could have been conſidered in no other 
light than as a requeſt from May for the delivery of the 
Goods on his Credit, and an Undertaking on his part to 
ſee them paid for. And upon a Conference among the 
Judges on the 5 of July 1754, at Lord Chief Juſtice Ry- 
ders Chambers, Nine of them were clearly of Opinion that 
this Writing is not a Warrant or Order for the Delivery of 
Goods within the meaning of the Act. One doubted, but 
acquieſced; Another diſſented; Mr. Baron Legge was ab- 


ſent. 


Tuos x who took the Caſe to be out of the Act argued, 
that the Words Warrant or Order as they ſtand in the Act, 
are Synonymous, and expreſſive of one and the ſame Idea; 
and in common Parlance import, that the Perſon giving 
ſuch Warrant or Order hath, or at leaſt claimeth an inte- 
reſt in the Money or Goods which are the ſubject- matter of 
that Warrant or Order: that he hath, or at leaſt aſſumeth, 
a diſpoſing Power over ſuch Money or Goods; and taketh 
on him to Transfer the Property, or Cuſtody of them at 
leaſt, to the Perſon in whoſe favour ſuch Warrant or Or- 
der is made. This they took to be the ſtrict Literal con- 
ſtruction of the Act. And though the preſent Caſe, and 
many other Caſes of the like kind mentioned in the De- 
bate may come within the Miſchiefs intended to be pre- 
vented, yet in the conſtruction of Acts ſo penal as this, the 


old Rule of adhering ſtrictly to the Letter muſt not be de- 
from; and therefore the Priſoner ought to be diſ- 
Charged from this Indictment. 


Tux Learned Judge who diſſented, argued, that the Act 
of the 7* of the King on which the queſtion ariſeth, was 
made on 33 to take in the Caſes which had not been 
provided for by the former Act: and therefore ought to re- 
ceive a liberal conſtruction. That the word, Order, is eve- 
ry day uſed among Traders in a larger ſenſe than is now 
contended for. Letters or Meſſages between Dealers, where 
one deſireth the other to ſend him a quantity of Goods in 
the way of Trade, they call Orders; and yet the Perſon 

| hs he _ ſending 
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ſending this Order hath nb Intereſt in the Goods, no diſ- 
poling power over them, nor pretendeth to any. 

TH a T had the Paper in queſtion been genuine and the 
Goods delivered on the Credit of it, May would have been 
liable: or had the Goods been delivered on the Credit of 
this Paper, Jeferys would have been defrauded. ta 

HE concluded therefore that as the preſent Caſe is with- 
in the Miſchief intended to be prevented, and as he Appre- 
hended likewiſe within the words of the Act, Judgment of 
Death ought to paſs upon the Priſoner. | 

Ar the next Aſſizes the Priſoner was called up to the 
Bar, and Judgment was given, that ſhe be diſcharged from 
this Indictment. And there being no other Charge againſt 
her, ſhe was delivered out of Goal. | 


The Caſe of M' DANIEL and Others. 


T the Old Bayly Seſſion in December 1755, Juſtice 
Foſter pronounced the Judgment of the Court in the 
Caſe between the King and Macdamel and others, to the 
effect following. | 
Tu Indictment chargeth that at the General Goal De- 
livery held at Maiaſtone in the County of Kent, on the 13" 
of Auguſt in the Twenty Eighth Year of the King, Peter 
Kelly and John Ellis were by due courſe of Law convicted 
of a Felony and Robbery committed by them in the King's 
Highway in the Pariſh of Saint Paul Deptford in the Coun- 
ty of Kent, upon the Perſon of James Salmon one of the 
Priſoners at the Bar, and that the Priſoners Stephen Mac- 
daniel, John Berry, 2 Eagen, and James Salmom before 
the ſaid Robbery, did in the Pariſh of Saint Anarem Hol- 
bourn in this City, Feloniouſly and Maliciouſly Comfort, 
Aid, Aſſiſt, Abet, Counſel, Hire, and Command the ſaid 
Peter Kelly and Jobn Ellis to commit the ſaid Felony and 
Robbery. | 4 uf 
On this Indictment the Priſoners have been tried and 
the Jury have found a ſpecial Verdict to this effect. 
THrar Kelly and Ellis were by due courſe of Law Con- 
victed of the ſaid Felony and Nr 


H h Tu ar 


— 
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Pa ar before the Robbery, all the Priſoners and one 
Thomas Blee, in order to procure to themſelves the Re- 
wards given by Act of Parliament for apprehending Rob- 
| bers on the Highway, did Malicioufly and Feloniouſſy meet 
at the Be// Inn in Hallourm in this City; and did then and 
there agree that the faid Thomas Blee ſhould procure Two 
Perſons to commit a Robbery on the Highway in the Pa- 
riſh of Saint Paw Depiforu, upon the Perſon of the Pri- 


ſoner Salmon. 
THrar for that they did all Maliviouſly and Fe- 
lonioufly contrive and „that the {aid Blee ſhould in- 
form the Perſons fo to be procured, that he would aſſiſt 
them in Stealing Linnen in the Pariſh of Saint Paul Depr- 
ord. | 
4 Tua T in purſuance of this agreement and with the Pri- 
vity of all the Priſoners, the ſaid Blee did engage and pro- 
cure the ſaid Ellis and Kelly to go with him to Deptford 
in order to Steal Linnen ; but did not at any time before 


the Robbery inform them or Either of them of the intended 
Tu ar in conſequence of the ſaid ment at the Bell, 
and with the Privity of all the Priſoners, the ſaid Elli and 
Kelly went with the ſaid Blee to Deptford, = . 

TH ar the ſaid Blee, Ellis, and Kelly there, and 
the Priſoner Salmon likewiſe there waiting in the 
Highway in purſuance of the ſaid agreement, the {aid 
Blee, Ellis, and Kelly feloniouſſy aſſaulted Him and took 
from his perſon che Money and Goods mentioned in the 
Indictment. 

Tus v further find that none of the Priſoners had any 
converſation with the ſaid Ellis and Kelly or either of them 
previous to the Robbery. But they end that before the 


R , the Fon Hack, Ev Ea erry ſaw the 
faid Ellis and Kelly, and ap e 
per for the N e tþ the ſaid Salmon. 


Bur whether the Priſoners are Guilty in manner as 
„ e e eee. 


2 2 Special Verdi& hath been argued before all the 
Judges of England, and two queſtions have been made. 


FirsT, 
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FrksT, whether it apf | it 
the Special Verdict, that any Robbery was commmtted by 
Elli and Kelly on the Perſon of James Salmon. © 
Sx conD, fappofing that Elli and Kelly were Gu 
as Principals in the Robbery, whether the Facts found wil 
warrant the Court in paſſing Judgment upon the Prifoners 
or Any of them upon this Indictment. wages 
Tax Second Point ſeemeth to have been the doubt on 
which the Jury pray the advice of the Court; and I have 
reaſon to believe that when it firſt eame to be conſidered, 
t doubt with ſome Gentlemen of the 


it was matter of grea 


Profeſſion whoſe abilities were never yet called in queſtion. 


Fox which reaſon, and becauſe the Law touching Ac- 
ceſſaries before the Fact is a matter of great and very ex- 
tenſive conſequence to the Juſtice of the Kingdom and 
ought to be well underſtood, I will deliver My thoughts 
upon the Second Queſtion before I come to that which will 
finally govern the preſent Caſe. 

As to the priſoner Salmon, the Judges upon confidera- 
tion of this Special Verdict are unanimouſly of Opinion, 
that He cannot be Guilty within this Indiment : for un- 
leſs He was party to the Agreement at the Bell, there can 
* no colour to involve Him in the guilt of Eh and 

elly. e's — 
AN» on the other hand, if He did part with his Money 


and Goods in conſequence of that Agreement; it cannot be 


faid that in Legal conſtruction He was Robhed at all: fince 
it is of the eſſence of Robbery and Larceny, that the Goods 
be taken againſt the Will of the Owner. 

THERE was a late cited ih the Argument on the 
part of the Crown, which I ſhall conſider by and by; and 
diſtinguiſh from the preſent. 125 

Ir hath been held, and I think rightly; that a Man 
may make Himſelf an Acc 


after the Fact to a Larce- 
ny of his Own Goods, or to a Robbery on Himiſelf, b. 
harbouring or concealing the Thief, or Aſſiſting in h 
eſcape. As 

Ax o under ſome circumſtances a Man may be guilty of 
Larceny in ſtealing his Own Goods, or of Robby, th ta- 


king his Own Property from the Perſon of Avi6thtr. A. de- 
livereth Goods to B. to keep for him, and them Stealeth 
| Hh 2 them, 


123 


th from the Facts Rated in 


Cromp. Juſt. 
41-b. pl.4.5, 


1. Hale. 513. 
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Stanf. 26. A. them, with intent to charge B. with the value of them, 
3 Int: 119: this would be Felony. in A. Or, A. having delivered Money 
| to his Servant to to ſome diſtant place, diſguiſeth 

Himſelf and robbeth the Servant on the Road, with inten: 
to charge the Hundred, this, I doubt not, would be Rob- 
For in theſe Caſes the Money and Goods were taken 
from thoſe who had a ſpecial temporary Property in them, 
with a wicked fraudulent Intention; which is the antient 
known Definition of Larceny, Fraudulenta Obtrectatio rei 
aliene invito Domino. But I never did hear before this 
time, of any attempt to charge a Man as Acceſſary before 
the Fact to a Robbery committed on his own Perſon. 
As to the priſoners Macdaniel, Berry, and Eagen, the 
udges are unanimouſly of Opinion, that ſuppoſing a Rob- 
bery was committed on Salmon, the Facts found by the 
Special Verdict are ſufficient to charge them as Acceſſaries 
in the manner they are charged in this Indictment. 
Fo the Verdict findeth that every Circumſtance attend- 
ing the Fact, the place Where, and the Perſon on Whom 
it was to be committed, the Means by which it was to be 
effected, and the Perſons by Whom it was to be Done; 
All theſe Circumſtances were ſettled and agreed upon by 
the Priſoners previous to the Fact. And in conſequence of 
this Conſult and Agreement the Fact was committed. 
Ir is indeed found that none of the Priſoners had any 
Converſation with Ellis and Kelly previous to the Robbery ; 
and that Blee did not acquaint Ellis and Kelly with his In- 
tention to commit any Robbery, but drew them to Depr- 
ford under pretence of Stealing Linnen. 
TuESsE Circumſtances ſeem to have been the founda- 
tion of the Jury's doubt ; and the Priſoners Council have 

laid great ftreſs on them. | | 
As to that Circumſtance that Blee's true Deſign was not 
made known to Ellis and Kelly, it appeareth manifeſtly by 
the Facts found, that it was part of the original Agreement 
at the Bell that the true Deſign ſhould be Concealed from 
Them ; and that They were to be drawn to the place of 
Action under another pretence. This Circumſtance there- 
fore, being part of the original Agreement, the Priſoners | 
cannot avail themſelves of it, if the Agreement upon the 
| whole 
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whole and what was Done in conſequence of it be ſuffi- 
cient to make them Acceſſaries. 

As to the other Circumſtance, that the Ptiſoners had 
no Converſation with Ellis and Kelly before the Aſſault 
on Salmon, their Council relied chiefly on the words of t 
Statutes on which this Indictment is founded. 5 
Tux Statutes are the 4 and 5* of Pb. and Ma. and 
the 3. and 4. W. and Ma. The words of the former which 
are deſcriptive of the Offence are, If any Perſon ſhall 
ce maliciouſly Counſel, Hire, or Command.” The latter 
retaineth the words Counſel, Hire, or Command, and add- 
eth others, © ſhall Comfort, Aid, Abet, or Aſſiſt. From 
theſe words, which it muſt be admitted are deſcriptive of 
the Offence, the Priſoners Council concluded That with- 
out a perſonal immediate Communication of Counſels, In- 
tentions, and Views, from the ſuppoſed Acceffaries to the 
Principals, there can be No Acceſſary before the Fact. 
Bor the Judges are All of Opinion, That whoever pro- 
cureth a Felony to be committed, though it be by the inter- 
vention of a third Perſon, is an Acceſſary before the Fact, 
and within theſe Statutes. For what 1s there in the notion 
of Commanding, Hiring, Counſelling, Aiding, or Abetting, 
which may not be effected by the intervention of a third 
Perſon, without any direct immediate connection between 
the firſt Mover and the Actor. 
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' A. biddeth his Servant hire ſomebody, no matter whom, 


to Murder B. and furniſheth him with. Money for that 
Purpoſe ; the Servant procureth C. a Perſon whom A. ne- 
ver Saw, or Heard of, to do it. Is not A. who is mani- 
feſtly the firſt Mover or Contriver of the Murder an Acceſ- 
ſary before the Fact? it would be a Reproach to the Juſ- 
tice of the Kingdom to ſuppoſe he is Not. 

Ir is a Principle in Law which can Never be Controver- 
ted that He who procureth a Felony to be done is a Felon. 
If Preſent He is a Principal, if Abſent an Acceſſary be- 
fore the Fact. en. 

In the Caſe of the Earl of Somer/er, who was Indicted 
upon the Statute of Ph, and Ma. as an Acceſſary before the 
Fact to the Murder of Sir Thomas Overbury, the Lord 
Chancellor Ellſinere High Steward, in the Outſet of the 
Cauſe and before any Evidence given, directed the Peers 

| Ii Triers, 


1. St. Th 


* 
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Tiiers, and All the Judges preſent concurred with his Lord» 
ſhip, that the only Point in iſſue was, whether the Earl 
Cauſed or Procured the Murder or Not. And accordingly 
the Earl was found Guilty upon Evidence which ſatisfied 
his Peers, that He had Contributed to the Murder by the 


Intervention of his Lady, and of Sir Jarvis Ekvys, and 
Franklin, who were Themſelves no more than Acceſſaries; 
without any fort of Proof that He had ever converſed with 


WYefton, the only Principal in the Murder, or had Correſ- 
ponded with Him directly by Letter or Meſſage. 

Tux beſt Writers on the Crown Law agree that Per- 
ſons Procuring or even Conſenting before-hand, are Acceſ- 
faries before the Fact. | 1550 
.Loxrd Coke in his Comment on Weft. 1. c. 14. in ex- 
plaining the words Commandment and Aid as applied to 
Acceſſaries before the Fact, faith, © Under this word Con- 
te nand are comprehended All thoſe who Incite, Procure, 
e Set on, or Stir up any, to Do the Fat, And under the 
« word Aid are comprehended all Perſons Councelling, A- 
te betting, Plotting, Aſſenting, Conſenting, and Encoura- 


„ ging to Do the Fact, and Not preſent when it is Com- 


1. Hale. 374. 


Id. 615. 616. 


« mitted.” | | 

Lox D Hale faith, *© Miſprifion of Felony is Concealing 
« a Felony which a Man knoweth but never Conſented to; 
« for if He Conſented he is either Principal or Acceſſary, 
« Apain, A before, is He that being Abſent at the 
te time of the Felony committed, doth yet Procure, Coun- 
« ſel, or Abet another, to Commit the Felony.” | 
- Many Authorities to this Purpoſe may be cited which 
for Brevity ſake I will barely refer to. 

Ir was Objected by the Priſoners Council that Penal 
Statutes are to be Co with great Strictneſs; and that 
the Words Procure or Con/ent are Not to be found in ei- 
ther of the Statutes upon which this Indictment is formed. 

Tun Principle is true, that in Proſecutions on Penal 
Statutes the Words of the Statute are to be purſued. But it 


x by equally true, that We are not to be governed by the 


e Ste Bean o. Le 7. Dali. c. 161. S. 5. And ſee Co. Ent. A 6 & 
Dyer 120. 186, 2 And. 195. 27 Appeal pl. 1 5 Precedents of A s oy 
ments againſt Acoeſſuries before the Fact, all ing them as Procurers of the Felony. 
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Sound, but by the Well-knowhy True, Legal Import of the 
Words. 

Sour” of the Words made uſe of in the preſent Iadie- 
ant un in one ar ether ef:the eee eats wht it is 
founded are, Command, Aid, and Abet. The Paſſage I 
have juſt cited from Lord Cole ſneweth that Perſons Pro- 
curing, Contriving, or Conſenting, come within che words 
Aid and Command. And that Perſons are, in 
the of the Law, Abettors, may be proved by ma- 
ny Authorities which it is not neceſſary to Cite at large. 

Tuis being ſo, the Priſoners Macdaniel, Eagen, and 
Berry, who were the Contrivers of this Scene of Iniquity, 

upon the Place and Manner of Execution, and Con- 
ducted the whole by the Intervention of their Inſtrument 
Blee, are Acceſſaries before to this Robbery, ſuppoſing a 
Robbery was committed. For in Conſtruction, and indeed 
in the of the Law, they did Command Elli and 
Kelly to Commit the Fact, A did Aid and Aber them 


in it. 
ene whether => 
State of the Caſe in the Special Verdict, any R 

the Legal Notion of that Offence, was committed on Sa! 
mom or No. 

AND the Jud are of Opinion that it doth. nod appear; 
from the Facts in the Verdict, that the taking the 
Money and Goods from Sa/mon by Ellis and Kelly doch 
— to a Robbery, in r r hs 
ence 

SOMETHING was ſaid in 


the Queſtion, how far a Perſon 


arguing 

charged «er darts 
and brought to his Trial after the Conviction of the Prin- 
cipal, can controvert the Truth of the Fact found by the 
Verdict againſt the Principal; or how far the Suppoſed Ac- 
ceſſary can be let in to Shew, either that no Felony was 
committed, ar tete Fe Gonvified een 


not Guilty of it. | 
Tuis General Queſtion is Extent and of migh- 
ty Impo — — this kind; and ſome di- 


rerfty of Opinion there is among the Judges vpos it. 


* See Raftalls Terms 1: v. Abettors Stanford L. 3. c. 11. Nn. 2. c. 12. 
alls Ent. N 25 ad 
Iiz2 Bur 
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Bor it will not be neceſſary at preſent to enter at Al 
into it. Becauſe the Court in the * — Caſe muſt found 
it's Judgment upon the Facts found by the Verdict, and 
upon them alone. Now it is expreſly found that Salmon 
was Party to the Original Agreement at the Bell; that He 
conſented to part with his Money and Goods under Colour 
and Pretence of a Robbery; and that for that Purpoſe, and 
in purſuance of this Conſent and Agreement, He went to 
Deptford, and waited there till this Colourable Robbery 
was effected. | * 
' Tarts being the ſtate of the Caſe with regard to Sal- 
mon, the Judges are of Opinion that in Conſideration of 
Law, No Robbery was committed on Him. His Property 
was not taken from Him againſt his Will. © 
Ix was faid by the Priſoners Council that the Verdict 
doth not find, that Salmom was put in Fear; and, ſay They, 
there can be no Robbery without the Circumſtance of put- 
ting in' Fear, | 
I think the want of that Circumſtance alone ought not 
to be regarded. I am not clear that That Circumſtance is 
of Neceſſity to be laid in the Indictment, ſo as the Fact be 
Charged to be done Violentor et Contra Voluntatem. I know 
there are Opinions in the Books which ſeem to make the 
Circumſtance of Fear neceſſary, but I have ſeen a good 
MS. Note of an Opinion of Lord Holt to the Contrary. 
And I am very clear that the Circumſtance of Actual Fear 
at the time of the Robbery need not be ſtrictly proved. 
Suppoſe the True Man is knocked down without any pre- 
vious Warning to awaken his Fears, and lieth totally inſen- 
ſible while the Thief Rifleth his Pockets, Is not this a Rob- 
bery? and yet where is the Circumſtance of Actual Fear? 
Or ſuppoſe the True Man maketh a Manful Reſiſtance but 
1s Overpowered and his Property taken from Him by the 
meer dint of Superior Strength, this doubtleſs is a Robbe- 
ry. And in Caſes where the True Man delivereth his Purſe 
without Refiſtance, if the Fact be attended with thoſe Cir- 
cumſtances of Violence or Terror which in Common Expe- 
rience are likely to induce a Man to part with his Pro 
for the Safety of his.Perſon, that will amount to a Robbery. 
And if Fear be a Neceſſary Ingredient, the Law, In Odium 
| 2 Spoliatoris, 


) X o 
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1 come now to the Caſe I promiſed at the beginning to 
Conſider and to Diſtinguiſn — preſent Caſe. One 
Morden having been informed that one of the early Stage 
Coaches had been frequently Robbed near the Town by ra 

e Highwayman, reſolved to uſe his Endeavours to Ap- 
prehend the Robber. For this Purpoſe He put a little Mo- 
ney and a Piſtol into his Pocket, and attended the Coach in 
a Poſt Chaiſe, till the Highwayman came up to the Com- 
pany in the Coach and to Him, and a Weapon 
demanded their Money. Morden gave him the little 
He had about him, and then Jumped out of the C 
with his Piſtol in his Hand; and with eee 
ſome Others took the Highwayman. 

- Taz Robber was Indicted about a Year! age in this 
Court for a Robbery on Morden and Convicted. 3 
properly, in my Opinion, was He Convicted: | | +5 

Bor that Caſe differeth widely from the preſent. In 
that Caſe, Morden ſet out with a laudable Intention to uſe 


his Endeavours for Apprehending the Highwayman, in caſe 


He ſhould that Morning come to Rob the Coach, which 
at that time was totally uncertain ; and it was equally un- 
— — come:Aldne or No In the Caſe 
now under Confideration, there was a moſt deteſtable Con- 
ſpiracy between Salmon and the reſt of the Priſoners" that 
his Property ſhould: be taken from Him under the Pretence 
and Shew of a R 
Circumſtance were Known to Salmon beforehand, ark} -A- 
_ greed to by Him. 
| In Norden's Caſe, there was no Concert, no fart of 
to remove or leflen the Difficulty er ange Mai mig 
be expoſed to in the Adventure. In the Caſe,'there 
was a Combination between Salmon and One at leaſt of the 
ſuppoſed Robbers, I mean Blee.' And 
not know the Perſons of Elks and Kelly; 


Blee, and were wholly under his Direction 
So widely do We Caſes diſſe 


=. 2 


: and Time, Place, and Every other 


Salmon might 
yet He well 
knew that They were brought to the Place by his Friend 
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To conclude, All the Priſoners have been Guilty af 
moſt Wicked and Deteſtable Conſpiracy to render a very 
Law ſubſervient to their Vile Corrupt Views. But 
Great as their Offence is, it doth not amount to Felony. 
And therefore the ——— nner 
All diſcharged of this Indictment. 
A Bill of Indictment was afterwards found-againſt All 
the Priſoners, and Proſecuted at the E - of the Crown 
the Repreſentation of the Judges, for a 
in which the principal Facts — by the Special Verdid 
on the Felony Bill were On this Indictment They 
were All Convicted: and the Court gave Judgment, that 
They be All Set in and upon the Pillory twice; that They 
ſtand Committed for Seven Vears, and until They find Su- 
reties for their Good behaviour for three Years aſterwards. 
Ox of them { Eagen) loſt his Life in the Pillory through 
— — And on that account the 
Others did not ſtand a Second time. But They are All in 
„ e ee er e | 


What fol- * die Ons eee wr. Note p. 126. ben 
lows was = 1. And. 195. the Indictment was held to be ſufficient 
in Court. though he Words of the Statute of Ph, and Ma. were not 
purſued ; the Words Excitavit, Movir, and Procuravit, be- 
ing deemed Tantamount to the Words of the Statute, and 
Deſcriptive of the fame Offence. 
I take this Caſe to be good Law, though I confeſs it is 
the only Precedent I have met with, where the Words of 
the Statute have been totally dropped. And I the rather 
incline to this Opinion, becauſe I obſerve that the 
ture in Statutes made from time to time concerning Acceſ- 
faries before the Fact, hath not confin'd itſelf to any cer- 
rain Mode of Expreſſion; but hath rather Choſen to make 
re. all terminating in the ſame Ge- 
neral Idea. 
2 | Sous *Statures make uſe of the word Acceſiaries ſing- 
— — A ly, without any other words ive of the Offence. 
* 23 H.8.c. Others have the words, Abettment, Procurement, Help- 
21. Ed. 6.12. ing, Maintaining and Counſelling, or, Aiders, Abettors, 
7 8. . Procurers, and Counſellors. One deſcribeth the Offence 


3. Eliz. 9. * the words, Command, Counlel, or Hire, Another call- 
eth 
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eth the Offenders, Procurers, or Acceſſaries. One, having 
made uſe of the words, Comfort, Aid, Abet, Aſſiſt, Oe 
ſel, Hire, or Command, immediately afterwards in deſcri- 
bing the ſame Offence in another Caſe, uſeth the words 
Counſel, Hire, or Command, only. * One Statute calleth 
them Counſellors and Contrivers of Felonies ; and Many 
others make uſe of the Terms Counſellors, Aiders, and A- 
bettors, or barely Aiders and Abettors. 

From theſe different Modes of Expreſſion All plainly 
deſcriptive of the ſame Offence, I think one may fafely 
conclude that in the Conſtruction of Statutes which Ouſt 
Clergy in the Caſe of Participes Criminis, We are Not to be 
governed by the bare Sound, but by the true Legal import 
of the Words. And alſo, that Every Perſon who cometh 
within the deſcription of theſe Statutes, various as they are 
in point of Expreſſion, is in the Judgment of the Levifla- 
ture an Acceſſary before the Fact; unleſs he is preſent at 
the Fact, and in that Caſe he is undoubtedly a Principal, 


| Two of theſe Miſcreants, Macdaniel and Berry, toge- 
ther with one Mary Jones, were afterwards Indicted for 
Murder upon a Conſpiracy of the like nature againſt one 
Kidden ; who was Convicted and Executed for a Robbery 
on the Hi ghway, upon the Evidence of Berry and Jones. 

Uro this Indidtment they were Tried and the 8 
Matter being ſet forth in the Indictment, the Court ſuffer- 
ed them to be Convicted, but immediate} pap} Tud 
ment; in order that the Point of Law n — - 1 
conſidered upon Motion in Arreſt of] be But the 
Attorney General declining to Argue 7— Point of Law, 
the Priſoners were at a Subſequent Seſſion diſcharged of 
that Indictment. 


Tris Proſecution, I am ſatisfied, aroſe from a lauda- 
ble Zeal for keeping the Fountain s of — mo” 
polluted, and a a juſt Indignation 
lignal Enormity, 

Ir muſt be conſeſſed that aden e Fee ies 
Antient Writers which greatly countenance a Proſecution 
of this kind. But thoſe Writers muſt always be read with 
. Caution upon the Subject of Homicide. 

K k 2 BRACTo N, 
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BNA ON, whom the Writers of that Age for the moſt 
part follow, was a Doctor of Both Laws before He came to 
the Bench. It is no wonder therefore that having before 
Him no tolerable Syſtem of the Engliſb Law, then in it's 
infant State; He ſhould adopt what He found in'the Books 
of the Civil and Canon Law, which He had Read and 
ſeemeth to have well Underſtood. | 
SUCCEEDING Writers of that Age refined upon Hime, 
and in their looſe way wrote upon he Subject rather as 
Divines and Caſuiſts than as Lawyers; and ſeem to have 
conſidered the Offence meerly in the light in which 4 
might be ſuppoſed to be co in Foro Cæli. 
Bur the Practice of many Ages backwards doth "BL 


means countenance. their Opinion. 
AND during all the Violence and Rage of the Proſecu- 


tion againſt Dr.Oazes, it ſeemeth not to have entered into the 


Im ion of Thoſe concerned in it, or of the Court, who 
would not have ſpared Him if They could have taken their 
full Blow at Him, that the Offences of which He was Con- 
victed could have been ſo Charged as to have reached his Life. 


Though the Judgment They paſſed on Him, the moſt cruel 
I believe that ever was given in Neſiminſter Hall in Caſe of a 


Miſdemeanour, might probably have ended in his Death. + 


RICHARD MasoN's Cafe. 


T Vincbeſter Summer Aſſizes 1756, Richard Maſon 
was indicted before Mr. Serjeant Willes, who went 
udge of Aſſize that Circuit, for the wilful Murder of Wil- 
Maſon his Brother; and was upon full Evidence Con- 


vided to the ſatisfaction of the Serjeant, and Judgment of 


Death paſſed on Him. But the Serjeant being informed 
that ſome Gentlemen of Rank at the Bar doubted, whether 
upon the Circumſtances given in Evidence the Offence a- 
mounted to Murder or Manſlaughter, He reſpited Execution 
till the Opinion of the Judges could be taken upon the 
Caſe, which He reported to — been as followeth. 


* See Dig. L. 48. Tit. 8. ad an Cornelin & Searile. L. . Tit. a. l 
eren w, collected by Linwood L. 1. Tit. 11 Ne Occides. 
+ See 4. St. Tri. The Proceedings againſt Him and what fell from the Court at the 


ko of giving — 
| | Tun 


THE NEO. 
Tu Priſoner, with the Deceaſed and another Brother 
and ſome Neighbours were drinking in a friendly manner 
at a Publick Houſe; till growing Warm in Liquor but 


not Intoxicated, the Priſoner and Deceaſed began in Idle 
5 to Pull and Puſh each other about the Room. They 


n Wreſtled one Fall, and ſoon afterwards played at Cud- 


3 by agreement. 
ALL this time no tokens of Anger appeared on either 


fide, till the Priſoner in the Cudgel Play gave the Deceaſed 
a ſmart Blow on the Temple. The Deceaſed thereu 
grew Angry, and throwing away his Cudgel, cloſed in 
with the Priſoner, and they — a ſhort Space in good 
Earneſt: but the Company interpoſing They were ſoon 
ed. 
N47 HE Priſoner then quitted the Room in Anger; and 
when he got into the Street was heard to ſay © Damnation 
66 = eng if I do not fetch ſomething and Stick him.“ 
reproved for uſing ſuch Expreſſions, anſwered 

411 — ed to all Eternity if I do not fetch ſome- 
« thing and Run him through the Body.” 
Tux Deceaſed and the Reft of the Company continued 
in the Room where the Affray happened: and in about 
Half an Hour the Priſoner returned, — put off a ſlight 
thin Coat He had on when he quitted the Room, and put 
on one of a coarſe thick Cloth. The Door of the Room 
being open into the Street, the Priſoner ſtood leaning 
the Door-Poſt, his Left Hand in his Boſom and a Cudgel 
in his Right, looking in upon the Company, but not — 
ing a wor 

Tux Deceaſed ſeeing Him in that Poſture invited Him 
into the Company; but the Priſoner anſwered © I will not 
« come in, Why will You not? ſaid the Deceaſed, the Pri- 
ſoner replied © Perhaps You will fall on Me and beat Me, 
the Deceaſed aſſured him he would not, and added Be- 
« ſides You think Yourſelf as good a Man as Me at Cud- 
« gels, perhaps You will play at Cudgels with Me.” The 
Priſoner anfwered «I am not afraid to do ſo if You will 
keep off Your Fi 

Urox theſe Words the Deceaſed got up and went to- 
wards the Priſoner, who dropt the Cudgel as the Deceaſed 
was coming up to Him, The Deceaſed took up the Cud- 


LI gel 
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gel and with it gave the Priſoner two Blows on the Shoulder, 
The Priſoner immediately put his Right Hand into his Bo- 
ſom, and drew out the Blade of a Tuck-Sword, erying 
« Damn You Stand off or I'll Stab You;” and immediate- 
ly, without giving the Deceaſed time to ſtep back, made 
a Paſs at Him with the Sword, but miſſed Him. The De- 
ceaſed thereupon gave back a little, and the Priſoner ſhort- 
ning the Sword in his Hand, leaped forward toward the 
Deceaſed, and Stabbed Him to the Heart, and He inſtant- 
ly died. EN 
4 Tux Judges having had Copies of the Caſe left at their 
Chambers met in Michaehmas Vacation at Lord Mansfield's 
Chambers and unanimouſly agreed, that there are in this 
Caſe ſo many Circumſtances of deliberate Malice and deep 
Revenge on the Defendant's part, that his Offence cannot 
be leſs than Wilful Murder. He Vowed he would fetch 
ſomething to Stick him, to Run him through the Body. 
Whom did he mean by him, Every Circumſtance in the 
Caſe ſheweth He meant his Brother. He returned to the 
Company provided to appearance with an Ordinary Cud- 
gel, as if He intended to try Skill and Manhood a ſecond 
time with that Weapon. But the deadly Weapon was all 
the while carefully concealed under his Coat ; which moſt 
probably He had changed for the Purpoſe of concealing 
the Weapon. 
H « ſtood at the Door refuſing to come nearer, but art- 
fully drew on the Diſcourſe of the paſt Quarrel ; and as 
ſoon as He ſaw his Brother diſpoſed to engage a ſecond 
time at Cudgels, He dropped his Cudgel and betook him 
to the deadly Weapon, which till that moment He had 
H did indeed bid his Brother Stand off; but He gave 
him no Opportunity of doing fo before the firſt Paſs was 
made. His Brother retreated before the ſecond, but He 
advanced as faſt, and took the Revenge He had vowed. 
Txt Circumſtance of the Blows before the Sword was 
produced, which I prefume might weigh with the Gentle- 
men who doubted, altereth not the Caſe at all, nor doth 
the precedent Quarrel : becauſe all Circumſtances conſi- 
dered, He appeareth to have returned with a deliberate 
Reſolution to take a deadly Revenge for what had paſt: 
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and the Blows were plainly. a Provocation Sowght on his 
part, that he might execute the wicked paper" on 
Heart, with ſome po — of Excuſe. 

He was ſoon afterwards Executed. | 
-Szzs Hale's Sum. 4 and 1. Hale 457. two Caſes of 
Provocations Sought ad 15 Murder mough coming far 
ſhort of this in point of Mal 


The Caſe 1 cuaris. 


E was Indicted at the Summer Aſſizes 17 56 for the 
Town and County of Newcaſtle _ Tyne, for the 
Murder of William Atkinſon. 

Uros the Trial the Caſe a appeared to be, that a Procetß 
in the nature of a Capias ad Satisfaciendum iſſued againſt 
one Charles Cowling out of the "Town Court, direfed to 
Jaſeph Dixon a Serjeant at Mace belonging to the Court; 
who got Fohn Suretees another t at Mace to go and 
execute it for him. Surerees accordingly went to Cowling's 
Work-ſhop adjoining to his Houſe, and taking hold of him 
old him tht He had an Execution againſt him Colin 
2 A ht of the Proceſs ; which being refuſed, 
Cowling * aſſiſtance of the Priſoner by force and 
TR — himſelf. 

SURETEES immediately acquainted Dixon with what 
had happened; and thereupon Dixon prevailed upon the 
Mayor's Officer to inſert the Name of Suretees in the Pro- 
cels: and Suretees then went before a Juſtice of the Peace 
for the Town and County and made Information on Oath, 
that He did by virtue of the ſaid Proceſs to Him and Ju- 
ſepb Dixon diredted, apprehend the ſaid Cowling who by 
2 rn made his 
Eſcape. 

Tux Juſtice anne Wed 
all Serjeants at Mace, Conſtables, and other Officers within 
the ſaid Town and County, reciting the Proceſs already 
mentioned; that Suretees had that 
virtue thereof, and that Cowling had by Wreftling and 
Strokes reſcued himſelf, and commanding all Officers &c. 


to Apprehend the ſaid Cowling and to bring kim before he 


LI 2 Juſtice 
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Juſtice who granted the Warrant, or any other Juſtice of 
the Peace of the Town and County, to be dealt with in 
the Premiſes as the Law directeth. 

Uros the receipt of this Warrant, Dixon and 9 
(who were both Serjeants at Mace) went back to Cœuling's 
Work-ſhop, taking with them the Deceaſed and one Coul- 
ſon as their Aſſiſtants. They found the Shop Doors ſhut, 
and calling to Cowling, who was there with the Prifocce, 
informed Him that they had an Eſcape Warrant againſt 
him, and required him to Surrender; otherwiſe they ſaid 
they would break open the Door. 

' CowLins refuſed to ſurrender; and the Priſoner look- 
ing out at the Window with an Ax in his hand, ſwore that 
the firſt Man that entered ſhould be a dead Man. Dixon 
however with Coulſon and the Deceaſed broke open the 
Shop Door; and the Deceaſed being foremoſt in entering 
the Shop; the Priſoner at One Blow with the Ax on the 
left fide of the Head, killed him on the ſpot. 
Don this Evidence the Priſoner was found Guilty of 
Wilful Murder. But ſome Gentlemen of the Profeſſion, ex- 
g their doubts to the Judge who Tried him, He re- 
ſpited oa 'till the Opinion of the other Judges could 
be had on the Caſe. 

In Trimity Term 17 57, Eleven of the Judges had a Cue) 
ference on the Caſe, and Nine of them, with whom Juſ- 
tice Wilmot who was' Abſent concurred, were clearly of 
Opinion that the Defendant is Guilty of Murder. Two of 
the Judges held it to be Manſlaughter. All the Judges pre- 
ſent at the Conference agreed that the Juſtice's Warrant, 
though obtained by very unwarrantable Practice on the 
part of Dixon, and by Perjury on the part of Suretees, was 

a Legal Warrant for the Arreſting Cowling for a Breach of 
9 For in Caſes wherein the Juſtice of the Peace 
hath Juriſdiction, and in this He undoubtedly had, the Le- 
gality of his Warrant will never depend on the Truth of the 
Information whereon it is grounded. 

Tun v likewiſe agreed = Peace-Officers havi ing a Le- 
Warrant to . for a Breach of the Peace, may break 
open Doors after having demanded Admittance and given 
due notice of.ch thaie — 
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Tus Point on which they divided was, whether i in this 

Gale ſuch due notice had been given. 
Tus Nine Judges were of Opinion that no — Form 
of words is required in a Caſe of this kind. It is ſufficient 
that the Party hath notice that the Officer cometh not as a 
meer Treſpaſſor, but claiming to act under a proper Au- 
thority. And if after this notice, He be reſiſted and He or 
any of his Aſſiſtants killed in conſequence of ſuch reſiſt- 
ance, it will be Murder; provided it cometh out in Bri- 
dence that the Officer had a Legal Marrant. 

Tux Perſon making ſuch reſiſtance after ſuch notice, 
doth it at his own Peril. He acteth avowedly and delibe- 
rately in defiance of the ordinary courſe of Juſtice. And 
therefore it will be no excuſe on his Part to ſay, that He 
did not know or believe that the Officer came armed with 
a proper Authority. This Rule is founded on the Policy of 
the Law, and upon every Principle of Government. 
Tu Judges who differed thought that the Officers ought 
to have declared in an explicit manner what fort of Wir- 
rant they had. 

Tun v ſaid that an Eſcape doth not ex Vi termini, nor 
in the notion of Law, imply any degree of Force or Breach 
of the Peace : and conſequently the Priſoner had not due 
notice that they came under the Authority. of 'a Warrant 
grounded on a Breach of the Peace. And for want of this 
due notice the Officers are not to be conſidered as acting 
in diſcharge of their Duty, but as meer Treſpaſſors. 

On this Queſtion alone the Caſe turned. 01 

Bur a few of the Judges who conceived the Fact to be 
Murder, were of Opinion that it would have been So, even 
admitting that the Officers could not have juſtified the 
— the Door. Here was no Arreſt actually 
made, the Officers even admitting that due notice had 
not been given, had committed a 1 Treſpaſs in the 
Houſe of Couling, where the Priſoner to be; no 
Treſpaſs done to the Property of the Prin no Attempt 
on his Perſon. L. 

Bur admitting that a Treſpaſs in the Houſe with an 
intent to make an unjuſtifiable Arreſt on the Owner, could 
be conſidered as ſome Provocation to a Stander by; yet 
ſurely the knocking a Man's brains out, or cleaving OG 
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with an Ax on ſo ſlight a Provocation, ſavoureth rather of 
Brutal rage, or, to ſpeak more properly, of Diabolical Miſ- 
chief, than of Human Frailty. And it ought always to be 
remembered, that in all Caſes of Homicide on ſudden Pro- 
vocation, the Law indulgeth to Human Frailty, and to 
that alone. * n 

BE SsI1D ES, the circumſtance of the Priſoner's ſtanding 
with the Ax in His hand, declaring before any Attempt to 
enter the Shop, That the firſt Man that did enter ſhould 
« be a dead Man ſheweth it to be an Act of Deliberation 
as well as Cruelty. | 

AND where the circumſtances of Deliberation and Cruel- 
ly-concur, as they do in this Caſe, the Fact is undoubted- 
ly Murder; as flowing from a wicked Heart, a Mind grie- 
vouſly depraved, and acting from motives highly Criminal. 
Which is the genuine notion of Malice in our Law. . 

In the Caſes of Sir H. Ferrers's Servant and of Hoplin 
Hugget which were mentioned on this occafion, there was 
a Mutual Combat, Blows given or Paſſes made on each 
fide ; the Parties fought upon equal Terms, and when 
that is the Caſe, be the original Provocation ever fo flight, 
every Blow or Paſs becometh a freſh Provocation. The 
Blood kindleth every Moment, and in the Tumult of the 
Paſſions the Voice of Reafon is not heard. 

I muſt confeſs that the circumſtance of a Mutual Com- 
bat was wanting in the Caſe of the Queen againſt Tooly and 
Others, which was likewiſe mentioned on this occaſion : 
But that Caſe, I ſpeak it with great deference, ſtandeth, as 
FE conceive, on no better + grounds than the Opinion of Se- 
ven Learned Judges againſt Five. 


In the Caſe of Earl FERRERS, 7 
5 Abril 17. 1760. 


ME Houſe of Peers unanimouſly found Earl Ferrers 

Guilty of the Felony and Murder whereof He ſtood 
Indicted ; and the Earl being brought to the Bar, the High 
Steward acquainted Him therewith ; and the Houſe imme 


ges Diſcourſe the 2* towards the beginning. 
1 See the Diſcourſe on Homicide Chap. 7. Sect. . 
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diately adj to the Chamber of Parliament. 
ing put . Queſtichst the Judges adjourned. to to 
the next Day. | 


3% 1 a Peer Indicted of ' Felony and Mur- 


— and Tried and Convicted thereof before the Lords 
«in Parliament, ought to receive Judgment for the ſame 
« according to the Proviſions of the Act of Parliament of 
« the 25 Year of His Majeſty's Reign, Intitled An Ag for 
« better preventing the horrid Crime of Murder. 
2 WSyupposING a Peer fo Indicted" and Convicted 


60 onal by Law to receive ſuch - Judgment as aforeſaid, 


« and the Day appointed by the Judgment for Execution 
« ſhould ple fo before ſuch Execution done, whether a 
« new Time may be „= for the Execution, 
60 Whom Fr 


On the 18, the Houſe then Sitting in the r of 
Parliament, the Lord Chief Baron in the abſence of the 
Chief Juſtice of the Common Pleas, delivered in Wri 
the Opinion of the Judges, wile they nd agreed an 
reduced into Form that morning. 

H 1s Lordſhip added many weig Veli Reaſons in ſupport 
of the Opinion, which He urged with great Strength and 
Propriety, and delivered with a becoming Dignity. 


To the firſt Queſtion.  _ 
« Ws are all of Opinion, that a Peer Indicted of Felo- 


« ny and Murder, and Tried and Convicted thereof before 


« the Lords in Parliament ought to receive] for 
ce the fame according to the Proviſions of the Act of Par- 
© liament of the 25 Year of His Majeſty s Reign, Intitled 
« An Act for 2 preventing the horrid Crime of Maur- 


« fox" 
To the ſecond Queſtion. 


«SUPPOSING the Day appointed by the Judgment 
« for Execution ſhould lapſe before fuch Execution done 
„(which however the Law will not 
« of Opinion, that a new Time may be appointed for the 
Execution either by the High Court of Parliament 


« which ſuch Peer ſhall have been Attainted, or b y the Court. 
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if King's Bench, the Parliament not then Sitting; the 
Record of the Attainder being properly a into 


te that Court.” 
Tun Reaſons the Judges went upon in their Anſwer to 


the firſt Queſtion are I preſume too obvious to be mention- 


ed at large. And the Houſe reſolved and ordered that 
r 


lere the las Ac which the f. unded their 
the fandges Gown ou —— 


TRE Reaſons upon 
ſwer to the ſecond, * 


the Houſe after the High Steward's oa ag diſſolved, 


which is uf done u ron ud t, ma 

ily require fone farther Diſcuſion® 1 wall therefor 

— I conclude; mention thoſe which weighed with Me, 
and I believe with many others of the — 

Tun Houſe before they Adjourned to the Court Room 
in Weſtminſter Hall for pronouncing Judgment, Reſolved 
and Ordered" that Execution be reſpited to the 5 Day of 
May following. Upon which Day Execution was done at 
Ble to the ent, and the Body delivered 
at Surgeons-Hall to be Diſſected and Anatomized. 


Tu "Writ to the Sheriffs for Execution was as fol- 


loweth. 


Gz oRGE' the Second, by the Grace of God of Great Bri- 
tain, France, and Ireland, King, Defender of the Faith and 
fo forth, 75 To the Sheriffs of London and Sheriff of Middlefex 
Greeting: Whereas Lawrence Earl Ferrers Viſcount Tam- 
worth been Indifted of Felony and Murder by him done 
and Committed, which ſaid Indiftment hath been Certified be- 
fore Us in our preſent Parliament ; and the ſaid Lawrence 
Earl Ferrers Viſcount Tamworth hath been thereupon Ar- 
raigned, and upon ſuch Arraignment hath pleaded Mot Guil- 
ty; and the ſaid Lawrence Earl Ferrers Viſcount Tamworth 
hath: before Us in our ſaid Parliament been Tried, and in due 
Form of Law Convifted thereof, and whereas Judgment 
hath been given in our ſaid Parliament, that the ſaid Law- 
rence Ear/ Ferrers Y iſcount Tamworth ſpall be hanged by 
tbe Merci till He is Dead, and that his Body be Diſſetied and 


e the Execution of which Judgment yet” "_— 
et 
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eth to de done, We require, amd by theſe Pihgſents firifity com- 
mand Tow, that upon Monday the 5 Day of May dnſtant, 
bettweth the Hours of Vine in the Morning and One in the 
' Afternoon of the ſame Day, bim the ſaid Lawrence Earl 
bers e Tb nee Gece Sama 
London {to You then and there to be delivered as by another 
Writ to the Lieutenant of Our Tower of London, or 10 his 
Deputy directed, We baue commanded ) into Your Cuſtody You 
then and there retriue, and bim in Your Cuſtady —— You 
forthwith convey to the: Place of Execution at Ty- 
burn, and that You do cauſe Execution r be done upon the 
ſaid Lawrence Earl Ferrers J Tamworth in Tour Cuſ- 
rody ſo being, in all things according to the ſaid Judgment. 
And this You are by no means to omit at Tour Peril. Mu. 
neſs Ourſelf at Weſtminſter the Second D of May, 9 


33˙ Year Our Reign. 


Yours and Yours. 72 
a +31 133 41 
| + ou — — 0A is 

das Piocedding in thi n af Nee sa 1 
Judicial Capacity, whether upon Writ of Error, Impeach- 
ment, or — removed thither by Certiorari, is in 
Judgment of Law a Proceeding before the Ning in Partia- 
ment. And therefore the Houle in all thoſe Caſes may not 
improperly be ſtiled, ne 
Parliament. 

T x18: Court is founded upon Immemorial Uſage, pus 
E 
ginal Syſtem of our Conſtitution. 

Ir is o for all the Purpoſes of Judicature' during the 
continuance of the Parliament: it openeth at the begin- 
ning, and ſhutteth at the end of every Seſſion; juſt as the 
Court of King's Bench, which is likewiſe in judgment of 
Law held before the King Himſelf, er and ech 
with the Term. 0 ary 5601 

Tun Au of this Court, or, if I ma be 
preſſion, it's Activity for the Ends of publick Juſ- 
tice i of any Special Powers —— from the 
Crown, is not doubted in the Caſe of Writs of Error from 
thoſe Courts of Law whence Error lieth in Parliament, and 
of — for Miſdemeanors. a 10 
Nn Ir 


147 


THE REPORT. [ 


Ire formerly doubted whether in the Caſe of an Im- 
peachment for Treaſon, and in the Caſe of an Indictment 
a Peer for any Capital Crime removed into Parlia- 
ment by Certiorari, — — — can 
proceed to Trial and Judgment without an High Steward 
appointed by Special — from the Crown. 
' Txrs Doubt ſeemeth to have ariſen from the Not Diſ- 
tinguiſhing between a in the Court of the High 
Steward, and that before the King in Parliament. The 
Name, Stile; and Title of Office is the ſame in both Caſes, 
but the Office, the Powers and Preheminences annexed to 
it Differ very widely; and ſo doth the Conſtitution of the 
Courts where the Offices are executed. The Identity of the 
Name may have confounded our Ideas, as Equivocal Words 
often do if the nature of Things is not attended to ; but 
the nature of the Offices properly ftated will I hope re- 
move every doubt on theſe Points. 

I x the Court of the High Steward, He alone is n in 
all Points of Law and Practice; the Peers Triers are meer- 
ly Judges of Fact, and are ſummoned by virtue of a Pre- 
cept from the High Steward to appear before Him on the 
Day appointed by Him for the Trial, Ur Rei Veritas me- 
Ius ſciri poterit. 

Taz High Steward's Commiſſion, after reciting that an 
Indictment hath been found againſt the Peer by the Grand 
Jury of the proper County, impowereth Him to ſend for 
the Indictment, to convene the Priſoner before Him at ſuch 
Day and Place as He ſhall appoint; then and there to Hear 
and Determine- the matter of b Indictment; to cauſe 
the Peers Triers tor & tales per quos Nei Veritas melius ſciri 
poterit, at the ſame Day and Place to appear before Him: 
VHenitateque inde compertd, to to Judgment accord- 
ing to the Law and Cuſtom of England, and en oy 
Award Execution.“ 

By this it is plain that the Sole Right of Judicature i is in 
Caſes of this kind veſted in the High Steward; that it re- 
ſideth ſolely in his Perſon, and conſequently without this 
Commiſſion, which is but in nature of a Commiſſion of 
Qyer and Terminer, no one Step can be taken in order to 


: * See Lord Clarendon's Commiſſion as Hi Steward, and the Writs and Precepts 
paratory to the Trial in Lord Morbys Caſes + St. Tri. 71] 
11 a Trial. 
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a Trial. And that when His Commiſſion is Diſſolved, 
which He declareth by breaking his Staff, the Court no 
longer exiſtetun. : 

Wen of a Peer in full Parliament, as; wb. enk 

Preciſion, before the King in Parliament, for 

Offence, whether upon Im or Indict- 

— the — is quite otherwiſe. Every Peer preſent at 

the Trial, and every Temporal Peer hath a Right to be 

preſent in every part of the Proceeding, voteth upon every 

| Queſtion of La Law and Fact; and the Queſtion i is carried by 

the Major Vote; the Hi h Steward himſelf Voting meerly 

as a Peer and Member that Court in common with the 
reſt of the Peers, and in no other Right. 

Ir hath indeed been uſual, and very t it is in 
point of Order and Regularity and — 
the Proceeding, to appoint an Officer for Preſiding during 
the Time of the Trial and until Judgment, and to give 
Him the Stile and Title of Steward of England. But this 
maketh no ſort of Alteration in the Conſtitution of the 
Court. It is the ſame Court founded in Immemorial Uſage, 
in the Law and Cuſtom of EY whether ſuch 2 
pointment be made or not. 

Ix acteth in it's Judicial Ca at in every 
touching the Time — Place e 

the Trial from time to time u Tra, he ing to 
the nature and circumſtances of the Caſe, the Allowance 
or Non-Allowance of Council to the Priſoner, and other 
matters relative to the Trial; and all this before an High 
Steward hath been appointed. And ſo little was it appre- 
hended in ſome Caſes which I ſhall mention preſently that 
the Exiſtence of the Court depended on the Appointment 
of an High Steward, that the Court itſelf directed in what 
Annie vid bt words He ſbould be appointed. 
It hath likewiſe received 4 recorded the Priſoner's Con- 
feſſion which amounteth to a Conviction, before the Ap- 
pointment of an High Steward, and hath allowed to Pri- 
ſoners the benefit of Acts of General Pardon where They 
appeared intitled to it, as well without the Appointment of 
an High Steward, as after His Commiſſion diſſolved. 


gee the Orders previous to the Trial in the Caſes of the Lords Kilmarneck &c. and 
Lord Letat and many other modern Cafes. 
Nn 2 AND 


Lonks Jour- 
nal. 
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Al's when, in the Caſe" of Inipeachtacnts, the Com- 
mons: have ſometimes at Conferences between the Houſes 
attempted to interpoſe in matters preparatory to the Trial, 
the general Anſwer hath been, „This is a point of Judi- 
te cature upon which the Lords will not Confer, They im- 
«poſe ſilence upon Themſelyes, or to that effect. I nerd 
not here cite Inſtances; Man who hath conſulted the 
Journals of either Houſe hath met with many of them. 

I will now cite a ſew Caſes applicable, in my opinion, 
to the preſent Queſtion. And I ſhall confine Myſelf to ſuch 
as have happened fince the Reſtoration. Becauſe i in Queſ- 
tions of this kind, modern Caſes ſettled with Deliberation 
and upon a View of former Precedents, give more Light 
and Satisfaction than the deepeſt ſearch into Antiquity can 
afford. And alſo becauſe the Prerogatives of the Crown, 
the Privileges of Parliament, and the Rights of the Subject 

in general, appear to Me to have been more ſtudied and 
better underſtood At, and for ſome Years before that Period, 
than in former Ages. 

IN tke Caſe of: the Earl of Darby and the Popiſh Lords 
then under chments, the Lords on the 6 of May 


1679 appointed Time and Place for hearing the Earl of 


dy his Council upon the Validity of his Plea of Par- 
don, and fer the Trials of the other Lords; and voted an 
Addreſs to His Majeſty praying that He would be pleaſed 
to appoint an High Steward for thoſe Purpoſes. _ 
TES E Votes were on the next Day communicated to 
the Commons by Meflage in the uſual Manner. 

On the 8" K4 a Conference between the Houſes upon 
the ſubject- matter of that Meſſage, the Commons expreſſed 
— to the following They cannot appre- 
hend what ſhould induce Your Lordſhips to addreſs His 
c Majeſty for an High Steward for determining the Validi- 
<« ty of the Pardon which hath been pleaded by the Earl of 
“ Dazthy, as allo for the Trial of the other Five Lords, be- 
< cauſe They conceive the Conſtituting an High Steward is 
© Hot neceſſary, but that Judgment may be given in Par- 
< lament upon nt without 4 High Steward.” 
And concluded with a Propoſition, that for avoiding any 


Interruption or Delay a Committee of both Houſes might 
be 


. 24 SR. 
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be nominated to conſider af the moſt proper Ways and Me- 
thods of Proceeding. | 
Tus Propofition the Houſe of Peers after a long De- 
bate rejected. i 3 Sachiaa) 
| Diſſentientibus, Finch * Chancellor, and many 
| other Lords. 
Hof VNR on the 11* the Commons Propoſition of 
the 8 was upon a Second Debate agreed to, and the Lord 
Chancellor, Lord Preſident, and Ten other Lords were na- 
med of the Committee, to meet and confer with a Com- 
mittee of the Commons. ki 
Tux next Day the Lord Preſident reported that the 
Committees of both Houſes met that Morning, and made 
an Entrance into the Buſineſs referred to them. That the 
Commons deſired to ſee the Commiſſions that are prepared 
for an High Steward at theſe Trials, and alſo the Com- 
miſſions in the Lord Pembroke's, and the Lord Morley's 
Caſes. 
THrarT to this the Lords Committees ſaid, „The High 
« Steward is but Speaker pro Tempore, and giveth his Vote 
« as well as the other Lords. This changeth not the na- 
&© ture of the Court. And the Lords declared they have 
« Power enough to proceed to Trial, though the King 
e ſhould not name an High Steward.” + 
« THAT this ſeemed to be a Satisfaction to the Com- 
te mons provided it was entered in the Lords Journal which 
are Records.” 
 AccoRDINGLyY on the ſame Day, It is Declared 
« and Ordered by the Lords Spiritual and Temporal in Par- 
ce liament aſſembled, that the Office of an High Steward 
« upon Trials of Peers upon Impeachments is not neceſſary 
« to the Houſe of Peers; but Yar the Lords may proceed 
« in ſuch Trials if an High Steward be not appointed ac- 
« cording to their humble defire.” t 


* Afterwards Earl of Nottingham. 

+ In the Commons Journal of the 15"> of May it ſtandeth thus, Their Lordſhips fur- 
ther declared to the Committee, that a Lord High Steward was made hac Vice only. That 
notwithſtanding the making of a Lord High Steward the Court remained the ſame and 
was not thereby altered, but ſtill remained the Court of Peers in Parliament. That the 
_ ro was but as a Speaker or Chairman, for the more orderly proceeding 
at the 1 rials, WE 1 
t This Reſolution my Lord Chief Baron referred to and cited in his Argument upo 
the ſecond (Queſtion 22 to the Judges, which is before ſtated. * 
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Ox the 13" the Lord Prefident reported that the Com- 
mittees of both Houſes had met that Morning and diſcour- 
ſed in the firſt place on the matter of a Lord High Stew- 
ard, and had peruſed former Commiſſions for the Office 
of High Steward. And then putting the Houſe in mind of 
the Order and Reſolution of the preceeding Day, propoſed 
from the Committees, that a New Commiſſion might iflue 
ſo as the words in the Commiſſion may be thus changed, 
viz. inſtead of, Ac pro eo quòd Officium Seneſchalli Angliz 


: (cujus præſentia in hac parte requiritur) ut accepimus jam 


vacat, may be inſerted, Ac pro eo quod Proceres & Mag- 
nates in Parliamento noſtro Aſſemblati Mobis humiliter ſup- 
plicaverunt ut Seneſchallum Angliz pro hac Vice conflituere 


 dignaremur, to which the Houle agreed. 


I'r muſt be admitted that Precedents drawn from times 
of Ferment and Jealouſy, as theſe were, loſe much of their 
Weight; ſince Paſſion and Party-Prejudice generally min- 

le in the Conteſt, Yet let it be remembered that theſe are 
Refolu tions in which Both Houſes concurred, and in which 
the Rights of Both were thought to be very nearly con- 
cerned; the Commons Right of Impeaching with Effect, 
and the whole ſudicature of the Lords in Capital Caſes. 
For if the Appointment of an High Steward was admitted 


to be of abſolute Neceſſity (however neceſſary it may be 


for the Regularity and Solemnity of the Proceeding during 
the Trial and until Judgment, which I do not diſpute ) 
every Impeachment may, for a reaſon too obvious to be 
mentioned, be rendered ineffectual. And the Judicature 
of the Lords in all Capital Caſes, nugatory. 

Ir was from a Jealouſy of this kind, not at that Jun- 
cture altogether groundleſs, and to guard againſt every 
thing from whence the Neceſlity of an High Steward in 
the Caſe of an Impeachment might be inferred, that the 
Commons propoſed and the Lords readily agreed to the 
Amendment in the Steward's Commiſſion which I have al- 
ready ſtated. And it hath, I confeſs, great weight with 


* This Amendment aroſe from an Exception taken to the Commiſſion by the Com- 
mittee for the Commons, which as it then did in their Opinion i that the con- 
ſtituting a Lord High Steward was neceſſary, Whereupon it was agreed by the whole 
Committee of Lords and Commons, that the Commiſſion ſhould be recalled, and a new 
Commiſſion according to the ſaid Amendment iſſue to bear Date after the Order and Re- 


ſolution of the 120. (Commons Journal of the 15 of May.) 
| Me, 
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Me, that this Amendment which was at the ſame time di- 
rected in the Caſes of the five Popiſh Lords when Commiſ- 
fions ſhould paſs for their Trials, hath taken place in eve- 
ry Commiſſion upon Impeachments for Treaſon fince that 
time.“ And I cannot help remarking that in the Caſe of 
Lord Lovat, when neither the —_ of the Times, nor the 

ealouſy of Parties had an in the Proceeding, the 
13 3 « That as Commiſſion for appointing a 
« Lord High Steward ſhall be in the like Form as that for 
te the Trial of the Lord Viſcount Stafford as entered in the 
“Journal of this Houſe on the 30 of November 1680, 
« except that the ſame ſhall be in the Enghſb Lan- 
* guage. + 

I will make a ſhort Obſervation on this matter. 

Taz Order on the 13* of May 1679 for varying the 
Form of the Commiſſion was, as appeareth by the Journal, 
plainly made in conſequence of the Reſolution of the 12, 
and was founded on it; and conſequently the conſtant un- 
varying Practice with regard to the new Form, goeth in 
My Opinion a great way towards ſhewing that in the ſenſe 
of all ſucceeding Times that Reſolution was not the reſult 
of Faction or a blameable Jealouſy, but was founded in 
ſound Reaſon and true Policy. n 
I x may be objected that the Reſolution of the 12 of 
May 1679 goeth no further than to a Proceeding upon Im- 

ent. 

Tus letter of the Reſolution, it is admitted, goeth no 
further, but this is eaſily accounted for. A Proceeding by 
Impeachment was the Subject- matter of the Conference, 
and the Commons had no Pretence to interpoſe in any 
other. But what ſay the Lords? The High Steward it but 
as a Speaker or Chairman exo TEMrORE for the more or- 
derly Proceeding at the Trials; the Appointment of bim doth 
not alter the nature of the Court, which ſtill remaimeth the 
Court of the Peers in Parliament. From thele Premiſes 
= the Concluſion I have mentioned. Are not theſe 
Premiſes equally true in the Caſe of a Proceeding upon In- 
dictment? They undoubtedly are. 


See in the State Trials the Commiſſions in the Caſes of the Earl of Oxford, Ewl of 
Derwentwater and others, Lord Winton, and Lord Loua. 
+ See the Proceedings printed by Order of the Houſe of Lords. (4* Feb. 1746.) 
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I x muſt likewiſe be admitted that in the Proceeding up- 
on Indictment, the High Steward's Commiſſion hath never 
varied from the antient Form in ſuch Caſes; the words ob- 
jected to by the Commons, Ac pro eo quod Officium Seneſ- 
challi Angliz /cujus preſentia in hac parte requiritur) ut 
accepimus jam vacat, are ſtill retained. But this proveth 
no more than that the Great Seal having no authority to 
vary in point of Form, hath from time to time very pru- 
dently followed antient Precedents. 

I have already ſtated the Subſtance of the Commiſſion in 
a Proceeding in the Court of the High Steward. I will now 
ſtate the Subſtance of That in a Proceeding in the Court of 
the Peers in Parliament. And ſhall make uſe of That in 
the Caſe of the Earl of Kilmarnock and Others, as being 
the lateſt and in point of Form agreeing with the former 
Precedents. 

THz Commiſſion, after reciting that William Earl of 
Kilmarnock &c. ſtand Indicted before Commiſſioners of 
Goal Delivery in the County of S#rry for High Treaſon in 
Levying War againſt the King ; and that the King intend- 
eth that the ſaid William Earl of Kilmarnock &c. ſhall be 
Heard, Examined, Sentenced, and Adjudged before Himſelf 
in this preſent Parliament touching & ſaid Treaſon ; and 
for that the Office of Steward of Great Britain (whoſe Pre- 
ſence is required upon this occaſion) is now vacant as We are 
informed, appointeth the then Lord Chancellor Steward of 
Great Britain to Bear, Execute, and Exerciſe (for this time) 
the ſaid Office with all Things due and belonging to the 
ſame Office in that behalf. 

Wnar therefore are the Things due and belonging to 
the Office in a Caſe of this kind? Not, as in the Court of 
the High Steward, a Right of Judicature. For the Com- 
miſſion itſelf ſuppoſeth that Right to reſide in a Court then 
ſubſiſting before the King in Parliament. The Parties are 
to be there Heard, Sentenced, and Adjudged. What ſhare in 
the Proceeding doth the High Steward then take? By the 
Practice and Uſage of the Court of the Peers in Parliament 
He giveth his Vote as a Member thereof with the reſt of 
the Peers; but for the ſake of Regularity and Order He 
Preſideth during the Trial and until Judgment as Chair- 
man, or Speaker pro Tempore. In that reſpect therefore it 
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— ly enough ſaid that his Preſence is required 

e Trial and until t, and in no other. 
—— I ſee no difference between r 
ment and of an Indictment. | 

I fay during the time of the Trial and until Judgment, 
becauſe the Court hath as I obſerved before, from time to 
time done various Acts plainly Judicial before the Appoint- 
ment of an High Steward, and where no High Steward 
hath ever been appointed, and-even after the Commiſhon 
diſſolved. 

I will to this purpoſe cite w ſ W Caſes. 

I begin with the lateſt, becauſe they are the lateſt, and 
were ruled with great Deliberation, and for the moſt part 
upon a view of former Precedents. 

Id the Caſe of the Earl of Kilmarnock and Others, the 
Lords on the 24 of June 1746, Ordered that a Writ, or 
Writs of Certiorari be iſſued for removing the Indictments 
before the Houſe; - And on the 26 the Writ, which 1s 
made returnable before the King in Parliament, with the 
Return and Indictments was received and read. On the 
next Day upon the Report of the Lords Committees, that 
They had attended by the two Chief Juſtices and 
Chief Baron and had heard Them touching the conſtruc- 
tion of the Act of the 5" and 8 of King William, © for 
ce regulating Trials in Caſes of High Treaſon and Miſpriſion 
« of Treaſon,” the Houſe upon reading the Report came 
to ſeveral Reſolutions founded for the moſt part on the 
conſtruction of that Act. What that conſtruction was ap- 
peareth from the Lord High Steward's Addreſs to the Pri- 
ſoners juſt before their Arraignment. Having mentioned 
that Act as one happy conſequence of the Revolution He 
addeth, However injuriouſly that Revolution hath been 
66 traduced, whatever Attempts have been made to Subyert 
this happy Eſtabliſhment founded on it, Your Lordſhips 
„will now have the benefit of that Law in wes 
ce tent.” 

I need not after this mention any other Judicial Ads 
2 by the Houſe in this Caſe before the Appointment of 
the High Steward, many there are. For the putting a 
Conſtruction upon an Act relative to the Conduct of the 
Court, and the Right of the Subject at the Trial and in 
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the Proceedings preparatory to it; and This in 2 Caſe en- 
tirely New, and upon a Point, to ſay no more in this place, 
not extreamly Clear, was undoubtedly an Exerciſe of Au- 
thority proper only for a Court having full Cognizance of 

I will not minutely ennumerate the ſeveral Orders made 
raya — Lovat, and in the ſeveral 
I ſhall have occaſion to mention, touching the Time 
and Place of the Trial, the Allowance or Non-allowance 
of Council, and other matters of the like kind, all plainly 
Judicial, becauſe the like Orders occur in all the Caſes 
where a Journal of the POP Steps hath been publiſh- 
ed by Order of the Peers. With r to Lord Lovat's 
Caſe, I think the Order directing the Form of the High 

Steward's Commiſſion, which I have already taken notice 

of, is not very conſiſtent with the Idea of a Court whoſe 

Powers can be ſuppoſed to depend at any point of Time 

upon the Exiſtence or Diſſolution of that Commiſſion. 

In the Caſe of the Earl of Derwentivater and the other 

Lords im ed at the ſame Time, the Houſe Received 

and Recorded the Confeſſions of Thoſe of them who plead- 

ed Guilty long before the Tce of the High Steward's Com- 

miſſion; which iſſued meerly for the Solemnity of giving 

Judgment againſt Them upon their Conviction. 

See the Pro- TEHIS by the Commiſſion itſelf, It reciteth 

Prints in that the Earl of Derwentwater and Others Coram Mobis in 

preſenti Parliamento had been Impeached by the Com- 

mons for High Treaſon, and had coram Mobis in preſents 

Parliamento pleaded Guilty to that Impeachment, and that 

the King intending that the ſaid Earl of Derwentwater and 

Others de & pro Proditione unde ipfi ut prefertur Impetit' 

Heeuſat' & Conviff exiftunt coram Nobis in præſenti Par- 

liamento ſecundum Legem & Conſuetudinem hujus Regni 

Mi Magnæ Britanniæ, Audientur, Sententientur, & Ad. 

7, Conſtituteth the then Lord Chancellor High 

Steward hac vice) to Do and Execute all things which to 
the Office of High Steward in that behalf do belong. 

Tu E Receiving and Recording the Confeſſion of the Pri- 
ſoners, _ amounted to a wy (0 ſo that nothing 
remain proceeding to Judgment, was certainly an 
Exerciſe of Judicial Authority, which no Aſſembly how 
| great 
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menen 
Exerciſe. 


1317 


In the Caſe of Lord Salickury, who hal been impeach- See the Jour- 


ed by the Commons for High Treaſon, the Lords upon 
Petition allowed Him the Benefit of the Act of General 
Pardon paſſed in the Second Year of /itham and Mary, fo 
far as to diſcharge Him from his Impriſonment, upon a Con- 


ſtruction they put upon that AR, =o High Steward ever 


having been appointed in that 

On the 2* O#. 1690, 
ſetting forth that He had been a Priſoner for a Year and 
Nine Months in the Tower notwithſtanding the late Act of 
Free and General Pardon, and Praying to be diſcharged; 
the Lords Ordered the Judges to attend on the Monday fol- 
lowing to give their Opinions, Whether the faid Earl be 
pardoned by the Act. On the 6 the Judpes delivered their 
Opinions, That if his Offence was committed before the 
13” of Feb. 1688, and not in 1re/and or beyond the Seas, 
He is pardoned. Whereupon is was Ordered that He be 
admitted to Bail; and the next Day He and his Sureties 
entered into a Recognizance of Bail, Himſelf in ( roooo, 
and Two Sureties in {5000 each; and on the 30 He and 
his Sureties were, after a long Debate, diſcharged from their 
Recognizance. 

I'T will not be Material to inquire, whether the Houſe 
did right in diſcharging the Earl without giving the Com- 
mons an Op — — Heard. Since in Fact, they 
Claimed and Exerciſed a Right of Judicature without an 
High Steward which is the only Uſe I make of this'Cafe. 

Taz y did the ſame in the Caſe of the Earl of Guru 
warth, the Lords Widdrington and Nairn, long afcer * 
High Steward 's Commiſſion diflolved. 

Lords had Judgment paſſed on Them at th: 
ſame time that Judgment was given the Lords Der- 
wentwater, {Vith/dale, and Kenmure; and Jud t bem 
given, the High Steward immediately broke his Staff, 
declared the Commiſſion diſſolved. They continued Pri- 
ſoners in the Tower under Reprieves 'till the the 


eprieves 
A cence Paladin they WRITES 


Firſt. 
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Looks Jour- | On the 21" of November 1717, the Houſe being in- 


See dect. 45. 


formed that theſe Lords had ſeverally entered into Recogni- 
zZances before One of the Judges of the Court of King's Bench 
for their Appearance in the Houſe in this Seſſion of Parlia- 
ment, and that the Lords Carmwarth and Widdrington were 
attending accordingly, and that the Lord Mairn was ill at 
Bath and could not then attend, the Lords Carmuarth 
and Widdrington were called in; and ſeverally at the Bar 
_ prayed that ; 6s Appearance might be Recorded, and like- 
: vile prayed the Benefit of the Act for His Majeſty's General 

and Free Pardon. | 
 WnrzxEvPoON the Houſe Ordered that their Appear- 
ance be Recorded ; and that they attend again to-morrow 
in order to Plead the Pardon. And the Recognizance of 
the Lord Vairn was reſpited till that Day Fortnight. 

On the Morrow the Lords Carmwarth and Widdrington 
then attending were called in, and the Lord Chancellor ac- 

uainted Them ſeverally that it appeared by the Records of 

the Houſe that they ſeverally ſtood Attainted of High Trea- 
ſon, and aſked them ſeverally What They had to ſay why 
They ſhould not be remanded to the Tower of London. 

TrrzREUP ON They Severally upon their Knees prayed 
the Benefit of the Act, and that They might have their 
Lives and Liberty purſuant thereunto, 

AND the Attorney General, who then attended for that 

urpoſe, declaring that He had no objection on His Ma- 

jeſty's Behalf to what was Prayed, conceiving that thoſe 
Lords not having made any Eſcape fince their Conviction 
were intitled to the Benefit of the AR, the Houſe, after 
reading the Clauſe in the Act relating to that Matter, a- 
that they ſhould be Allowed the Benefit of the Par- 
n as to their Lives and Liberties, and diſcharged their 
Recognizances ; and gave them leave to Depart without 
further Day given for their Appearance. 
+ On the 6” of December following the like Proceedings 
were had, and the like Orders made in the Caſe of Lord 
I obſerve that the Lord Chancellor did not aſk theſe 
Loxds, What They had to ſay, why Execution ſhould not 
be Awarded. There was it is probable ſome little Delica- 
cy as to that Point, But ſince the Allowance of the Bene- 
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fit of the Act as to Life and Liberty, which was all that 
was Prayed, was an effectual Bar to any future Impriſon- 


ment on that account, and alſo to Execution, and might 


have been Pleaded as ſuch in any Court whatſoever; the 
whole Proceeding muſt be admitted to have been in a Court 
having Compleat ſuriſdiction in the Caſe, notwithſtanding 
the High Steward's Commiſſion had been long Diſſolved. 
Which is all the Uſe I intended to make of this Caſe. 

I will not recapitulate; The Caſes I have cited, and the 
Concluſions drawn from them are brought into a very nar- 
row Compaſs, I will only add, that it would ſound ex- 
tremely harſh to ſay, that a Court of Criminal Juriſdiction 
founded in immemorial Uſage, and held in Judgment of 
Law before the King Himſelf, can in any Event whatever 
be under an utter Incapacity of proceeding to Trial and 
Judgment either of Condemnation or Acquittal, the Ulti- 
mate Objects of every Criminal Proceeding, without cer- 
tain Supplemental Powers derived from the Crown. 

TRESRE Caſes, with the Obſervations I have made on 
them, I hope, ſufficiently warrant the Opinion of the 
Judges upon that Part of the Second Queſtion in the Caſe 
of the late Earl Ferrers which I have already mentioned. 
And alſo what was advanced by the Lord Chief Baron in 
his Argument on that Queſtion, © That though the Office 
of High Steward ſhould happen to determine before Exe- 
« cution done according to the Judgment, yet the Court 
ce of the Peers in Parliament, where that Judgment was 
ce given, would ſubſiſt for all the purpoſes of Juſtice du- 
« ring the Sitting of the Parliament.” And conſequently 
that in the Caſe ſuppoſed by the Queſtion, that Court 
might appoint a new Day for the Execution. | 


N. B. On the 19" of May 1760, Waſhington Earl Fer- 
rers, next Brother to the late Earl, having received his 
Writ of Summons, took his Seat in Parliament as Earl 
Ferrers. 5-4 

Taz Family Pedigree as far as concerneth the preſent 
Caſe is as followeth. 

Roß E Rr the firſt Earl, who in the 29“ of Charles 2f, 
was ſummoned to Parliament by the Title of Lord Ferrers 
of Chartley, being Grandſon and Heir to Dorothy Siſter 
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and Coheir to Robert D' Evereux Earl of Eſſex the Parlia- 
ment General, was in the 10 of Queen Anne Created Viſ- 
count Tamworth and Earl Ferrers, to Him and the Heirs 
Male of his Body. | 


RozzRT, the firſt Earl. 


Nobert, died | WasrincToNn, | Hzwey, the | Lawrence died 

before his Fa- | the ſecond Earl, | third Earl, | before his Bro- 
ther. died without | died without | ther Henry. 
Il Iſſue Male. Iſſue. 1 


Three Sons who | Elizabeth LAW EN E, | WasnincTon, | Other 
died without Iſ- | married to the late Earl, | the preſent | Sons. 
ſue in the Life of | Lord Northb- Attainted and Earl. 
their Grandfather. 1 5 Executed, died | 


without Iſſue. 
Lady Ferrers of 
Chartley, Wife of 
Mr. Townſend. 


The Caſe of ALEXANDER BROADFooT. 


ADVERTISEMEN T. 


THIS Caſe though already in Print, hath been thought 
to deſerve a Place in this Collection. It is therefore here in- 
ſerted. 

Fit be aſked, where are the Adjudged Caſes on which the 
Author groundeth his Opinion He freely confeſſeth, that He 
hath not met with One, in which the Legality of Preſſing for 
the Sea Service hath directly come in Judgment. What this 
7s to be imputed to every Reader will judge. A few Modern 
Caſes there are, from which the Legality of the Practice may 
be inferred. But the Author choſe to ground himſelf on much 
better Authorities than Inferences from Modern Reports. 


I the Goal Delivery held for the City and County 

of the City of Briſtal, Auguft 30 1143, Alexander 

Broadfoot was indicted for the Murder of Cornelius Calahan 
a Sailor belonging to His Majeſty's Ship the Mortar Sloop. 

THz Caſe was thus, Captain Hanuay, Commander of 

the Mortar Sloop, had a Warrant from the Lords of the 

Admiralty, 
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Admiralty, grounded on an Order of His Majeſty in Coun- 
cil, impowering him to Impreſs, or cauſe to be Impreſſed, 
Seamen for His Majeſty's Service. The Warrant expreſly di- 
recteth, That the Captain ſhall not intruſt any Perſon with 
c the Execution of it, but a Commiſſion Officer; and ſhall 
te inſert the Name and Office of the Perſon intruſted on the 
<« Back of the Warrant.” 

Tus Lieutenant of the Mortar Sloop, (the only Com- 
miſſion Officer on Board beſides the Captain) was deputed 
by him to Impreſs according to the Tenor of the Warrant. 

On the 25 of April laſt, Captain Hamoay being at 
Anchor in Kingroad within the Port and County of 'Bri/tol, 


ordered the Ship's Boat down the Channel in order to Preſs 


as they ſhould ſee Opportunity. But the Lieutenant flaid 
in Kingroad, on Board with the Captain. 

TowarDs Evening, the Boat came up with a Mer- 
chant Man, the Bremen Factor Homeward-bound, in that 
part of the Channel which is within the County of the City 
of Briſtol, but ſome Leagues from Kingroad ; and ſome of 
the Crew went on board, in order to Preſs: who being in- 
formed that one or two of the Bremen's Men were conceal- 
ed in the Hold, Calaban with Three others of the Boat's 
Crew, went thither in ſearch of Them. Whereupon Broad- 
foot, one of the Bremen's Men, (who had before provided 
Himſelf with a Blunderbuſs and Piſtols for his Defence a- 
gainſt the Preſs Gang) called out and aſked them what They 
came for: He was anſwered by ſome of the Preſs Gang, 
« We come for You and your Comrades.” Whereupon He 
cried out, © Keep back, I have a Blunderbuſs loaded with 
« Swan Shot.” Upon this the Others ſtopped, but did not 
retire. He then cried out, © Where is your Lieutenant?” 
And being anſwered, He is not far off, immediately 
fired among Them. By this Shot Calaban was killed on the 
Spot, and one or two more of the Preſs Gang wounded. 

Tus Caſe being thus, the Recorder was of Opini 
that the Boat's Crew having been ſent out with a General 


Order to Impreſs as they ſhould ſee Opportunity, and havin 

in purſuance of that Order, vents the Veſſel without . 
proper Officer, expreſly againſt the Terms of the Captain's 
Warrant, every thing They did was to be looked upon as 
an attempt upon the Liberty of the Perſons concerned, 
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without any Legal Warrant: and He accordingly directed 
the Jury to find Broadfoot Guilty of Manſlaughter. But 
this being a Caſe of Great Expectation, and uncommon 
Pains having been taken to poſſeſs People with an Opinion 
that Preſſing for the Sea-Service is a Violation of Magna 
Charta, and a very high Invaſion of the Liberty of the 
Subject, the Recorder thought proper to deliver his Opi- 
nion touching the Legality of Preſſing for the Sea-Service; 
provided the Perſons Impreſſed are proper Objects of the 
Law, and Thoſe employed in that Service come armed with 
a proper Warrant for that Purpoſe. 


Captain Hanways Warrant with the Indorſment. 


By the Commiſſioners for executing the Office of Lord High 
Admiral of Great Britain and Ireland, &c. and of all 
His Majeſty's Plantations, &c. 


IN Purſuance of His Majeſty's Order in Council dated 
the 19 day of January 1742, We do hereby impower and 
direft You to Impreſs or cauſe to be Impreſſed ſo many Seamen 
and Seafaring Men and Perſons whoſe Occupations and Call- 
ings are to work in Veſſels and Boats upon Rivers, as ſhall be 
neceſſary not only to Compleat the Mumber of Men allowed to 
His Majeſty's Ship under your Command, but alſo to Mann ſuch 
others of His Majeſty's Ships as may be in want of Men; giv- 
ing unto each Man fo Impreſſed One Shilling for Preſs Money. 
And in the Execution hereof You are to take care that neither 
Yourſelf nor any Officer authorized by You do demand or re- 
cerve any Money, Gratuity, Reward, or other Confideration 
whatſoever, for the ſparing, exchanging, or diſcharging any 
Perſon or Perſons Impreſſed, or to be Impreſſed, as You will 
anſwer it at your Peril, You are not to Intruſt any Perſon 
with the Execution of this Warrant but a Commiſſion Of- 
ficer, and to inſert his Name and Office in the Deputation 
on the other fide hereof, and ſet Your Hand and Seal thereto. 
This Warrant to continue in force till the 3 1. day of December 
1743. And in the due execution of the Same and every Part 
thereof, All Mayors, Sheriffs, Juſtices of the Peace, Bailiffs, 
Conftables, Headboroughs, and all other His Majeſty's Officers 
and Subjects whom it may concern, are hereby required to be 
Aliding and Aſſiſting unto You and thoſe employed by You, as 


they | 
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they tender His Majeſty's Service, and will 


the contra- 


ry at their Perils. Given under Our Hands and the Seal of 


the Office of Admiralty the 31" day of January 1742. 


K Jo. Cokburne. 
By Command of their Geo. Lee. 
8 J. Trevor. 
omas Corbett. 1 


I do hereby Depute A. B. a Lieutenant belonging to His 
Majeſty's Ship the Mortar Sloop ander My Command, to Im- 
preſs Seamen, Sea-faring Men, and Perſons whoſe Occupations 
and Callings are to work in Veſſels and Boats upon Rivers ac- 
cording to the Tenor of this Warrant. In Teſtimony whereof I 
have hereunto ſet My Hand and Seal this day of 


The Rzcoxrdek's Argument. 


Tunis Queſtion touching the Legality of Preſſing Mari- 
ners for the Publick Service is a Point of Great and 
National Importance. On one hand, a very uſeful Body of 
Men ſeem to be put under Hardſhips inconſiſtent with the 
Temper and Genius of a free Government. On the other, 
the Neceſlity of the Caſe ſeemeth to intitle the Publick to 
the Service of this Body of Men, whenever the Safety of 
the Whole calleth for it. | 

BRERTORE I ſpeak directly to the Point, it will be neceſ- 
ſary to throw out of the Caſe every thing which doth not 
enter into the Merits of the preſent Queſtion. 

W x are not at preſent concerned to enquire, Whether 
Perſons may be legally Preſſed into the Land-Service, nor 
Whether Landmen may be legally Preſſed into the Sea-Ser- 
vice. The preſent Queſtion I ſay, is not Whether People 
may be taken from their Lawful Occupations at Home, and 
ſent againſt their Wills into a remote and dangerous Ser- 
vice ; into a Service they are utterly unacquainted with, 
and poſſibly unfit for. No, the only Queſtion at preſent is; 
Whether Mariners, Perſons who have freely choſen a Sea- 
faring life, Perſons whoſe Education and Employment have 


fitted them for the Service, and inured them to it, Whe- - 


ther ſuch Perſons may not be Legally Preſſed into the Ser- 
| Rr | vice 
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vice of the Crown, whenever the Publick r 
it, Ne quid detrimenti Reſpublica capiat. 

For my part I think they May. 1 think the. Crown | 
hath a Right to Command the Service of theſe People, 
whenever the publick Safety calleth for it. The fame Right 
that it hath to require the * perſonal Service of every Man 
able to bear Arms in caſe of a ſudden Invaſion or formida- 
ble Inſurrection. The Right in both caſes is founded on 
one and the ſame Principle, the Neceſſity of the Caſe in Or- 
der to the Preſervation of the Whole. | 

Ir would be time very ill ſpent to go about to prove 
that this Nation can never be long in a ſtate of Safety, our 
Coaſt defended and our Trade protected, without a Naval 
Force equal to all the Emergencies that may happen. And 
how can We be ſecure of ſuch a Force? The keeping up 
the Same Naval Force in time of Peace, which will be ab- 
ſolutely neceſſary for our Security in time of War, would be 

an abſurd, a fruitleſs, and a ruinous Expence. 

{ only Courſe then left, is for the Crown to employ 
n Emergent Occaſions the Mariners bred up in the Mer- 
ts Service. 

By this means the Trade of the Nation becometh a Nur- 
ſery for Her Navy; and the Merchant, while He is increa- 
ling the Wealth of the Kingdom, is at the fame time train- 
ing up the Mariner for it's Defence. 

AND as for the Mariner himſelf, He when taken into 
the Service of the Crown only changeth Maſters for a time : 
His Service and Employment continue the very ſame, with 
this Advantage, that the Dangers of the Sea and Enemy 
are not ſo great in the Service of the Crown, as in that of 
the Merchant. 

I am very ſenſible of the Hardſhip the Sailor ſuffereth from 

ahTriprels in ſome particular Caſes, eſpecially. if Prefied 
Homeward-bound after a long Voyage. But the Merchants 
who hear Me know, that an Impreſs on Outward-bound 
Veſfels would be attended with much greater Inconvenien- 
cies to the Trade of the Kingdom; and yet That too is 


fometimes Neceſſary. But where two Evils preſcat, a wile 


ne thridee ti rd et Arens Nose e 
N 11 H. 7. c. 1. and 1 E. 3. c. 5. 


» 17. Car. 1. c. 28 
Adminiſtra- 
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Adminiſtration, if there be room for an Option, will chooſe 


Was itſelf is a great Evil, but it is choſen to avoid a 
greater. The Practice of Preſſing is one of the Miſchiefs 
War bringeth with it. But it is a Maxim in Law, and good 
Policy too, that all private Miſchiefs muſt be borne with 
Patience for preventing a National Calamity. And as no 
greater Calamity can befal Us than to be weak and defence- 
leſs at Sea in a time of War, ſo I do not know that the 
Wiſdom of the Nation hath hitherto found out any Method 
of Manning our Navy, leſs Inconvenient than Preſſing ; 
and at the Pie time, equally Sure and Effectual. 

Tun Expedient of a Voluntary Regiſter which was at- 
tempted in King William's time, had no Effect. 

Ap ſome late Schemes I have ſeen appear to Me more 
inconvenient to the Mariner and more ' inconſiſtent with 
the Principles of Liberty, than the Practice of Preſſing: 
and, what is ſtill worſe, they are in my Opinion totally 
Impracticable. 

Tus much I thought proper to ſay upon the Foot of 
Reaſon and publick Utility, before I come to ſpeak direct- 
ly to the Point of Law. Which I ſhall now do. 
Accor to my preſent Apprehenſion, (and I have 
taken ſome pains to inform Myſelf) the Right of Impreſſing 
Mariners for the publick Service is a Prerogative inherent 
in the Crown, grounded upon Common-L,aw, and retogni- 
zed by many Acts of Parliament. 

A general immemorial Uſage not inconſiſtent with any 
Statute, eſpecially if it be the Reſult of evident Neceſſi 
and withall tendeth to the Publick Safety, is, I locualitess 
Part of the Common-Law of England. If not, I am at a 
loſs to know what is meant by Common-Law, in Contra- 
diſtinction to Statute-Law. And therefore it is a great Miſ- 
take in this Caſe, as indeed it would be in any other, to 
conclude that there is no Law,' becauſe perhaps there may 
be no Statute that Expreſly and in Terms impewereth the 
8 Ae For the Rights of the Crown, and the 

iberties e Subject too, ſtand principally upon the 
Foot of e though Both have then i chady 
Cafes confirmed, explained, or aſcertained by particular Sta- 
rates. 


r As 


Mariners received full Wages, 
ly paid a full Freight, But whether the Pay in either Caſe 
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As to the Point of Uſage in the Matter of Preſſing, I 
hive met with a Multitude of Commiſſions and Mandatory 
Writs to that ſ conceived in various Forms; and from 
time to time directed to different Officers, as the Nature of 
the Service required. 

Ir W — N be tedious for Me to cite one ME af cho 
but I will endeavour to them under ſome general 
Heads, and then cite a Few. 

Some are for Preſſing Ships. 
Others for Preſſing Mariners. 
And others for Preſſing Ships and Mariners. 


In ſome, the Parties to whom they are directed are re- 
quired to make a general Impreſs upon certain Great and 
Emergent Occaſions. 

In others, they are confined to a certain Number of Ships 
and Mariners for ſpecial Services. 

AND in others, they are ſtill further. confined to certain 
Places on the Coaſt. 

SoMrs Commiſſions, particularly thoſe conferring the 
Admiralty Juriſdiction and the Ache Rights of Soles, war- 
rant an Impreſs as often as there ſhall be Occaſion. 

Ornzxs impower Commanders of Fleets or Squadrons 
intended for certain Expeditions, to Preſs for that particu- 
lar Service. 

Ax p others im er Maſters of particular Ships to Preſs 
for Manning their reſpective Veſſels. 

Turns general View will be ſufficient to let us into the 
Nature of theſe Precedents. And though the Affair of 
Preſſing Ships is not now before Me, yet I could not well 
avoid mentioning it; becauſe many of the Precedents I 
have met with-and muſt cite, go as well to That, as to the 
buſineſs of Preſſing Mariners. And taken together, they 
ſerve to ſhew the Power the Crown hath conſtantly exerci- 
ſed over the whole Naval Force of the Kingdom, as well 
Shi ping as Mariners, whenever the Publick Service requi- 
red it. | 

Ta 1s however muſt be obſerved, that no Man ſerved 
the Crown in either Caſe at his own Expence. Maſters and 
and Owners were conſtant- 


commenced 
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commenced from the time of Preſſing, or from the time of 
actual Entry into the Service, is not ſo clear. 

Tu E RE is in Cotton's ® Records a Note of a Petition of 
the Commons, and the King's Anſwer upon this Subject, 
in the 47 E. 3. which inclineth Me to think the latter was 
the Caſe. The Petition as abridged by Cotton is thus. 
<« That Maſters of Ships may be paid the Wages of Them Cot. 118. 
c and their Mariners | =, the day of their being appointed N* 2% . 
« to ſerve the King.” The anſwer is, © That taking of * 
« Ships ſhall not be but for Neceſſity, and Payment ſhall 
ce be reaſonable as Heretofore. 

In the ſame Parliament an Attempt was made to obtain 
for Owners of Ships an Allowance for Wear and Tear in the 
King's Service. | 

TH x Petition is thus abridged, The Maſters of Ships Ed. Rot. 
« require an Allowance for the Tackling of their Ships worn 1g. N. 20. 
« by the King's Service.“ 

Tak Anſwer is, „Such Allowance hath mot been here- 
&« tofore made.” | 

In the 2 R. 2. an Attempt of the like kind was made Cort. 252. 
and with the like Succeſs. The Petition is, That Own- 5% 
« ers of Ships taken up for the King's Service, for their Pars ſecun- 
« Loſſes in the ſame may be conſidered; and that Mariners * 
c may have the like Wages, as Archers have.” The An- 
{wer is, It ſhall be as hath been uſed.” 

Tus E Petitions, though ſtiled in the Record the Pe- 
titions of the Commons as having probably begun in that 
Houſe, were really the Acts of Both Houſes ; otherwiſe 
theygould not have been offered to the King in a Parlia- 
mentary way. For the antient method of g Bills was, 
that the Matter of the Bill was tendered to the Crown for 
the Royal Aſſent by Both Houſes in form of Petitions. And 
according to the Anſwers from the Throne, they paſſed in- 
to Laws or were rejected. - 
I cannot but ls that when We ſee every Branch 
of the Legiſlature ſpeaking of the Subject of Preſſing in the 
Manner they do in theſe Petitions and Anſwers, it is not 
eaſy to conceive that the Legality of the Practice was then 
queſtioned, Tis plain at leaſt, that it was in thoſe early 


* The Citations from Cotton have been found to agree with the Record. 
Sſ times 
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dum & Ca- 
piendum. 


1 R. 2. 


Ad Arreſtan- 
dum & Ca- 
piendum. 
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times treated in Parliament as an antient and well-known 
Uſage. | 1 4 

. now to the Commiſſions and Mandatory Writs I 
fpoke of. I will cite a Few from Rymer s Fædera, out of a 
great Number of the like kind which may be met with in 
that valuable Collection of Publick Records. 

W1titam Barret Commander of the Ship Julian had 
a Commiſſion to make Choice of and Take up in the Coun- 
ties of Kent, Eſex, Surry, and Suſſex, as well within Li- 
berties as without, 36 Mariners, and to put them on board 
his Ship, in order to proceed with the Prince of Wales on 
an Expedition to Gaſcony. 

Tux like Commiſſions were given at the ſame time to 
the Commanders of Seven other Ships for Manning their 
reſpective Veſſels for the ſame Service. 

Trent is a Commiſſion to John Oreuell one of the 
King's Serjeants at Arms to Arreſt and Take up 60 able 
Mariners in the Thames and Medway and Parts adjacent, as 
well within Liberties as without, and to cauſe Them to be 
at Sandwich within 15 days for the King's Service. 

oHN Elingbam a Serjeant at Arms is impowered to Ar- 

and Take up in the Counties of Somer/er, Briſtol, De- 
von and Cormwal, and in South Wales, as well within Li- 
berties as without, fo many Ships, Barges, and other Veſſels, 
and alſo Mariners ſufficient for Manning them, as ſhould 
be found ſufficient for an Expedition to Ireland under the 
King's Uncle the Duke of Ghucgſter. And all Sheriffs, 
Mayors, Bailiffs, Maſters of Ships and Mariners are requi- 
red to be aſlifting to Him in that Service. 0 

In the ſame Year the like Commiſſions iſſued to Two 
other Serjeants at Arms for the ſame Service, in Wales, Ire- 
land, Lancaſhire, and Cheſhire. 

Joun Kingſton Commander of the Ship Katharine is 
Commiſſioned by Himſelf or Deputies to Arreſt and Take 
up, as well within Liberties as without, as many Mariners 
as ſhould be neceſſary for Manning his Ship, and to put 
them on board for the King's Service. And all Sheriffs, 
Mayors, &c. are required to be aſſiſting to Him in that 
R 


* See Madox Hiſt. of the 22 262. in Notis, y. a Writ to the Sheriff of Kent for 
the like Service. Eligi facias, 50 Nautas, Oc. g* E. 2. 
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_ Þ.Commiss10Nns went at the ſame time to Six Com- 
manders of other Veſſels for Manning their reſpective Veſ- 
ſels in the ſame Manner, 'and for the ſame Service. 

A Mandatory Writ iſſued directed to Thomas Calledge 
Serjeant-at Arms, and to Ralph Ingolsby, and to the Cul: 
tomers of the Port of Sandwich, —— of every Port from 
thence to Sautbampton, requiring them to Arreſt and Take 
up for the King's Service All and Singular Ships, Barges, and 
other Veſſels capable of Tranſporting Men or Horſes, of 
what burden — and alſo all Maſt | Maſters and Mariners that 
could be found in any of the Ports mentioned before, and 
to put the ſaid Maſters and Mariners on board the ſaid Vel- 
ſels for an Expedition to the Dutchy of Agwitain ; Any 
Royal Letters of Licence thentofore granted to any Perjan or 
Perſons or any other matter notwithſtanding. And all She- 

„ Mayors, and other Officers are required to be aſſiſting 
to Them in that Service. 

Arx the ſame time the like Writs iſſued to the Cuſtom- 
ers and other Officers of almoſt all the Port-Towns in the 
Kingdom. 


21 H. 6. 


THERE is a Commiſſion to the Maſter and Purſer of 14 Z. 4. 


the Mary Grace impowering Them to Arreſt and Take 

as well within Liberties as without whereſoever they could 
be found, as many Mariners as ſhould be ſufficient for Man- 
ning their Veſſel, and to put them on board at the King's 
Wages and for His Service. 

Ar the ſame time the like Commiſſions iſſued to Four 
other Maſters for Manning their reſpective * in the ſame 
manner. 

The like Commiſſions to Maſters of Six Veſſels. 
The like to Eleven Maſters in the ſame Form. 

I will now mention a few Precedents of another fort ; 
which, becauſe they relate in great Meaſure to one and the 
ſame Service, I will place together, to avoid as muah as 
poſſible a needleſs Repetition in Matters of Form. 

Tus x are either Special Commiſſions for Command- 
ing. Fleets or Squadrons intended for certain | 
mentioned in the Commiſſions ; or the General Commiſ- 
ſions conferring the whole Admiralty Juriſdiction with the 
Rights of — whether to One Perſon under the 


Stile of High Admiral or to Two under the Character of 
| 82 Admirals 


15 E. 4. Gor 
20 E. 4. 
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Admirals' of the North and Weſt. Which latter was the 
uſudl-nianner of conferring the Admiralty Juriſdiction be- 
fore the Office of Lord High Admiral of England came 
much in uſe. 


As to the 


Commiſſions, Sir William Bardol 3 


was appointed Admiral of a Fleet then intended to be E 


ted out ; his Commiſſion impowereth Him among other 
things to make Choice of and Take up for the King's Ser- 
vice a ſufficient Number of Mariners and others, and to 
put Them on board the Fleet, and to puniſh and chaſtiſe 
ſuch Maritiers who ſhould be diſobedient or refratory ; in 
that reſpecł. 

Taz Lord Willoughby de Broke was appointed Com- 
mander in Chief of the Fleet and Army then intended for 
an Expedition to France ; He hath the ſame Powers with 
regard to the Manning the Fleet as Sir William Bardolph 

ad 

SIR Robert Poyntz is appointed to Command the Fleet 
in the abſence of the Lord Willougbby, and hath the lame 
Powers with regard to the Manning the Fleet. 

- Six Martin Frobiſber had a Commiſſion, which after re- 
citin that the Command of a ſmall Squadron intended a- 
the Spaniards in the VWeſt Indies had been given to 
Him, goeth on thus, © We therefore let You to wit that We 
ce have authorized and appointed, and do by theſe Preſents 
ce give full Power and Authority to the faid Sir Martin 
&« Frobiſber, or to his ſufficient Deputy or Deputies where- 
« ſoever He ſhall have need, to Preſs and Take up for Our 
44 Service to the Furniture of ſuch Ships as ſhall be com- 
<« mitted to his Charge in any Place upon our Coaſts of 
« England or Ireland, any Mariners, Soldiers, Gunners, 
te or other needful Artificers.” And then requireth all Juſ- 
tices and other Officers to be aſſiſting to Him in the Pre- 
miles. | | 

I would not be underſtood to fay, that All Commanders 
of Fleets or Squadrons for Special Services have had the 
ſame Powers as thoſe I have mentioned. The truth is, the 
greater Number of theſe Special Commiſſions, which I have 


amet with, and thoſe too of the lateſt Date, are Silent as to 
that Point. 


. I come 
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I come now to the General Commiſſions conferring the 
whole Admiralty Juriſdiction and the Rights of Adanratey 
AND thoſe I have met with, thous I apprehend they 
all agree in Subſtance with regard to the preſent Queſtion, 
yet differ a little in Point of Form. 
In the 10 E. 3. and in the 12 of the fame Rei on, the 
Admirals (for at that time there were Two, One = the 
North, the Other for the Weſt) are impowered to make 
Clinics of, as well within Liberties as without, able-bodied 
Men fit for the Service, and to put them on board the 
Fleet. The Word Eligendi made uſe of in theſe Commiſ- 


ſions, is the Word uſed to the ſame Purpoſe about that 


time in all the Commiſſions for Preſſing ＋ the Land-Ser- 
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10 E. 3. 
12 E. 43- 


Eligendi. 


vice, which was then likewiſe practiſed. You have the 


Word in relation to the Land-Service in the Statute of the 
18 E. 3. „Men at Arms, Hoblers and Archers Cho/en to 


« oo into the King's Service out of the Realm, ſhall be at 


„the King's Wages from the Day they depart out of the 
“Counties were = were Choſen 'till their Return.” 
In the 50 E. 4. the Admirals Commiſſions with re 
to this matter run thus, Mec non Naves & Vaviculas Gue- 
rinas, quot neceſſariæ, Wh" Fx portagii fuerint, quoties 
neceſſe fuerit, Congregandi : & Marinarios & alios pro Mavi- 
bus & Maviculis illis neceſſarios Eligendi, Capiendi, & in 
Eiſdem ponendi, & Hujuſmodi Marinarios qui rebelles & 
contrarientes fuerint in hac parte, debite e & Cofti- 
gandi : & ad omnia alia Quæ ad Officium Admiralli perti- 
nent IN HAC PARTE Faciendi & Exercendi; prout Kev. 
re & ſecundum Legem Maritimam fuerit faciendum. 
AND all Sheriffs, Mayors, Bailiffs, Miniſters, Owners 
of Ships, Maſters and Mariners are required to be aiding 
and ſting to Them in the Premiſes. 
The Admirals Commiſſions run exactly in the ſame 
Form, 
So doth Thomas of Lancafter's Commiſſion of High 
Admiral. 
So doth the Earl of VWarwicl's Commiſſion of High 
Admiral. 
And ſo doth the Duke of Richmond's. 
TH x Lord Seymour's Commiſſion of High Admiral ex- 


preſſeth the matter a little differently; the Words are, R 
| T t 


50 E. 3 


1 R. 2. 


| Navibus & Maviculis ponendum & retinendum. 
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| ad Mate & Matinarios & 'alios pro onnibus & fingulis 


Mavibus, conducendum & gubernandum Weceſſarios, Eligen- 


dum, C & Apprehbendendum, atque eoſdem in 


IN the ſame year the Lord Seymour had another Com- 
miſſion in fuller Terms, with all the Juriſdictions and Rights 


of Admiralty particularly enumerated and ſet forth at large; 


the words with regard to the preſent matter are, Et inſuper 
tam Naves & Maviculas Guerinas quam quaſcunque alias Ma- 
ves & Maviculas ſeu Vaſa quætunque, pro quibuſcunque V ia- 
giis, ſeu Megotiis noſtris vel Expeditione eorundem ; nec non 
Mavigerot, froe Pilotas ac Mavium Magiftros, Nautas, Mau- 
cleros, Vibreleatores, ſeu Bombartitores ac Marinarios & alias 


| Perſonas quaſcunque, pro Mavibus, Naviculis ſeu Vaſtbus hu- 


16 Jac. 1. 


ſuerit, ubi 


juſmodi aptos & idoneos, de Tempore in Tempus quoties neceſſe 
, Locorum infra Regna & Dominia noſiru 
edifta tam infra Libertates quam extra, Congregandum, 
Deligendum, Retinendum, Capiendum, Arreſtandum, Depu- 
tandum & Afignandum abſque Interruptione ſeu Impedimen- 
1% per quemcungue in contrarium, fiendo ; cum plend Furi/- 
diftione & Poteftate ad exequendum Omnia & Singula gue in 
hac parte per Magnum Admirallum noſtrum & Præfectum 
2 Claſſis & Marium, jure fieri debent, poſſint, vel 
„ | | 
I The Earl of Warwick had a Commiſſion of High Ad- 
mural in the ſame Form. 
And fo had the Duke of Buclingbam. 

AND now, when I conſider theſe Precedents, not fetch- 
ed from dark, remote, and unſettled Times, but running 
Uniformly through a Courſe of many Ages, All, as I con- 
ceive, ſpeaking to the ſame Purpoſe though in different 
Forms of Expreſſion ; Some for making Choice of, Others 
and thoſe the much greater Number and of the lateſt Date, 


The Earl of Nerthumberland's Commiſſion in the time of King Charles the Firſt is ſi- 
lent with to theſe Powers; and I am inclined to think they were not inſerted in 
any Commithon in the latter Part of that Reign. But that Matter is ſufficiently. aceount- 
ed for towards the End of this Argument. | ob; 
The High Admirals ſince the ion have had all the Powers for Preſſing confer- 
red upon Them, in as full a Manner as in any of the Commiſſions I have citcd; and near- 
ly in the ſame Terms as in Lord Seymour's ſecond Commiſſion. And during ſuch Com- 
miſſions, whenever an Impreſs hath been ordered, it hath been by Warrants from the 
High Admiral. But when that Office hath been put in Commiſſion the ſame Service 

been conftantly carried on by Warrants from the Admiralty Board, grounded on 
0 by the King in Council, as the Exigency of Affairs hath 
quired, 


for 
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for making Choice of and Taking up, or ſor Arreſting, 

and Taking up, Mariners, and putting Them on 
board for the publick Service: when I conſider theſe Pre- 
cedents with the Practice down to the preſent Time, I can- 
not conceive otherwiſe of the Point in Queſtion, than' that 
the Crown hath been always in Poſſeſſion of the Preroga+ 
tive of Preſſing Mariners tor the publick Service. Which 
ive hath been carried into Execution, as well by 
Virtue of Special Commiſſions iſſued as the Exigency of 
Affairs required, as by the Perſons who from time to 
time have been incrufied with the whole Adnrelty-Juri- 
diction. 

AND indeed, the Words conthing the Midning the Fleet, 
impowering the Admirals to do and execute 'all other-Mat- 
ters and Things touching that Service which' belong to the 
Office of Admiral ſeem to imply, either that thoſe Powers 
were deemed to be inherent in the Office, or that they' had 
been conſtantly by — Words in the — an- 
nexed to it. 

To this Purpoſe I will mention a very remarkable Tranſ- 
action in the Parliament of the 7 and 8 H. 4. 

Cour lain was made in Parliament that the Sea-Ser- 
vice had been neglected, and that Depredations were 
daily committed. To hp. 4. this Evil a very extraordina- 
ry Expedient was offered, to which the Neceſſity of the 
King's Affairs obliged Him for the preſent to ſubmit. It 
was, that the Naval Force of the Kingdom ſhould: for a 
Time, be put under the Direction of the Merchants them- 
ſelves. 

AcconpincLy an AR paſſed 8 the Merchants 
ſhould have the keeping of the Seas from the firſt Day of 
May 1406 to Michaelmas 1407. And to defray the Ex- 
pence of this Service they were to be intitled by Writs of 
Privy Seal to certain Duties mentioned in the Record, as I 
find it abridged by Cotton. 


AMONG other Proviſions touching this Matter, It was $3. 8 H. 


Cott. 452- 


Enacted that the Merchants ſhould name two Perſons, One g 19 5 


for the North and the Other for the South, who by Com- 
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miſſion ſhould have he like Powers as other Admirals have 
jo ³·¹ | 


1.25 


a -; 
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8 Rym. 439. 


8 Rym. 455. 
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I Parſuance of this Act, Nicholas Blackbourn was na- 
med by the Merchants for the North, and Richard Cliderow ; 
Ons might reaſonably hope that no Powers deemed il- 
legal or oppreſſive, no Powers hurtful to Trade or grievous 
to the Mariners, ſhould be inſerted in Eng of 
Admirals nominated by the Merchants. But it happeneth 
that Blackbowrn's Commiſſion is extant, and — in the 

very Words of thoſe I have cited from the 50" of E. 3. to 
the 17 of H. 8. 
' You have it in Rymer. It reciteth the Act of Parlia- 
ment, and that Blackbourn had been nominated by the Mer- 
chants for the North, and then goeth on in the uſual Form 
impowering Him to make Choice of, Take up and put on 
board ſuch Mariners and Others as ſhall be found neceſſary 
for the Service, and to puniſh and chaſtiſe ſuch as ſhall be 
diſobedient and refractory in that behalf. 
- Taz Commiſſion was to continue as long as the Mer- 
chants ſhould have the keeping of the Seas, which indeed 
was not long. For before that Parliament roſe, this Vovel- 
ty came to an end: the Merchants were caſed of a Service 
they were found to be very unequal to, their Admirals 
Commiſſions dropped, and the whole direction of the Ma- 
rine returned to its proper Channel. 

'I think it may ſafely be inferred from this Record that 
in the Judgment of thoſe Times, and in a Concern of the 
Merchants themſelves, the Practice of Manning the Navy 
by the Methods mentioned in theſe Commiſſions was eſteem- 
ed to be neceſſary for the Service and a Branch of Admiral 
3 ny 3c | 

I come now to the Statutes which ſpeak of this Matter. 

Ap I do admit that I know of no Statute now in force, 
which directly and in expreſs Terms impowereth the Crown 
to-preſs Mariners into the Service. And admitting that the 


'  Prerogative is grounded on immemorial Uſage, I know of 


no Neceſſity a any ſuch Statute. For let it be remem- 


* chat a Prevogative grounded upon general immemo- 


The Paliament Rat this Parliament i in the 80 of H. 4. Whereas Aman. 
Nat, and the printed Statutes place it in the 76. It was, to ſpeak in modern Lan- 


| guage, « Parliament of the 7% and g: of that Reign, It began in the 7% and ended in 


0 
* 
* rial 
* o 


* + 
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rial Uſage not inconſiſtent with any Statute, nor repugmiut 


to the publick Utility, is as much Part of the Law of Eng- 


land, "as Statute-Law. You will be to carry this 
Obſervation” too along with you, that the Statutes which 
mention Preſſing as a Practice then and not diſ- 
allowed, are at leaſt an Evidence of the Uſage, it They go 
no further. 1 mean if They do not amount to a tacit * 
probation of it. | 
Fon it is hard to conceive, a2 the Legifhiture ſhould 
uently mention a Practice utterly Illegal, and repug- 
nant to the Principles of the Co ar. as fublulngy 
without ſome Mark of Diſapprobation. 


169 


THE Fieſt Statute I have met with is that of the 2 K. 2. 2 R. 2. c. 4. 


c. 4. It is an Act a Mariners deſerting the Service; 
not to be met with in the later Editions of the Statutes at 
Large, which give us only the Title of this Act, with a Now 
that It is altered by the 18® H. 6. and 5 Elig.” * 
Ir is however ftill in force, and as ſuch is inſerted by 
Raftal in his Abridgment under Title Mariner N* t. M 
Friend Mr. Cay hath likewiſe inſerted It” i in 
Abridgment under T ide Seaman N' 1. I will give you the 
Words of the Act as far as concerneth this Point, as I find 
it in an Edition of the *Statutes at Large ending with the 
laſt Year of H. 7. Item becauſe that divers Mariners af- 
© ter they be Arre/ted and Retained for the King's Service 
«© upon the Sea in Defence of the Realm and thereof have 
e received their Wages, do flee out of the ſaid Service with- 
tout Licence of the Admirals or their Lieutenants — It is 
« ordained and ftabliſhed that all thoſe" Mariners which 
« from henceforth ſhall do in ſuch manner—ſhall be hold- 
« en to reſtore to our ſaid Sovereign Lord the King the 
e double of that They have taken for Wages, and neverthe- 
« leſs ſhall have one Year's „ without being 
« delivered by Mainpriſe, Bail, or by any other Way 
Tur Ac then goeth on to direct how fugitive Mariners 
ſhall be apprehended and dealt with; and concludeth with 
this Clauſe, « The like Puniſhment ſhall be made of Ser- 
« jeants of Arms, Maſters of Ships and all others that ſhall 


_ _* It is likewiſe in a Collection of the Statutes at Large, called 


ed 1618. and in an old Collection of the Statutes called ere ral 
* Edition antecedent to Pulten's in 1618. 
Uu {he 


abe Aattainted before the Admiral or his Lieutenant aße 


« id, that They haye any thing taken of the ſaid Mariners 
« for to ſuffer them to go at large out of the ſaid Service 
« after they have been Arreſted for the ſame Service.” 

Fo will be pleaſed to obſerve that the Word Arreſt 
twice uſed in this Act, is made uſe of in the Precedents I 
cited of the x. and x5* of this very Reign and in moſt of 
thoſe of later Date: it is likewiſe uſed in Ten other Com- 
miſſians in the ſame Reign touching this very Service, All 
likewiſe directed for Execution to Serjeants at Arms, which 
for hrevity ſake I have omitted. 

So that if it be aſked who are the Perſons ſubjected to 
the Penalties of this AR, it muſt be anſwered, Mariners Ar- 
reſted and Taken into the Service by Virtue of Commiſſions 
from the Crown, in Caſe of their Deſertion; and Serjeants 
at Arms, Maſters of Ships and Others executing ſuch Com- 
miſſions who for Lucre ſhall fuffer them to go at large after 
ſuch Arreſts, t 1 e | 

MaziNnz8&s indeed were not ſubject to the Penalties of 
this Act, unleſs they had received Wages. But might nat 
a Mariner ſo Arxeſted have reaſonably ſaid, I was compell- 
ed againſt Law into the Service, I did my Duty while I 
contigued in it, and dearly earned the Wages I received; 
might not a Mariner have ſaid this, and much More upon 


a guppoſition of the Illegality of an Impreſs? Certainly he 


might. But you ſee Mariners though taken into the Ser- 
vice by Compulfion, are by this Act made liable to pecu- 
niary ang corporal Puniſhment too in Caſe of Deſertion. + 
Thi doth more than imply the Legality of ſuch Compul- 


Ir may poſſibly be objected that the word Retained is 
uſed in the Act, and that a Retainer implieth a mutual Con- 
tract for ſome Service to be done. It may, when it ſtand- 
eth alone, have received that Senſe in modern Langu 
but in firi& Propriety it meaneth nothing more than the Ta- 
king a Perſon into ſome Service; and is in Truth the Act 
only of the Perſon Retaining or Taking. And therefore 


+ See are ae | e Admiralitatis Anglia, Publiſhed | Dr. Si in the Y _ 
at the end of 2 Praxis Supreme Curie 9 — tic 4 — 37. Nag: "23 
the learned Doctor's Notes on thaſe Articles touching Ships and Mariners preſſed into the 


when 


THE REPORT. 
when I ſee the word Nerbined connected wich one which 
hath no other meaning in the Eugihh Tongue than what 
carrieth with it the Idea of Compulſion, 1 arc 
that the Legiſlature ſpeaking of Perſons A and Re- 
tained {ſhould mean no other, n 
Service with their own Conſent. os 

THarT there was a Practice then fi 4 
Mariners into the Service by Compulſion cannot be denied: 
the Parliament could not be ignorant of it. Is it pollile 
then to imagine, that They could uſe a Word which mani- 
feſtly ſignifieth Compulſion, and yet mean nothing more 
than a mutual Contract? Beſides, it cannot be conceived 
that Serjeants at Arms, who as I before obſerved were the 
Perſons about That time uſually a in the Service 
of Preſſing, could be expreſly and by Name fubjected to 
the Penalties of the Act, if no Mariners but ſuch as Vo- 
luntarily entered into the Service were comprehended in it. 

Tar next Act is that of the 2. and 3 Ph. and Mar. 
which layeth a Penalty on Watermen lying between Grave 
end and Windfer, o, to ſpeak in the Language of t 
Act, * in the time of Preſſing by Commiſſion for the Ser- 
vice of the Crown upon the Sea do willingly" and ob##- 
e zately withdraw, hide and convey themſelves into ſecret 
Places and Out- corners; and after ſuch time — W Ba 
ce is over- paſſed, return to their Employment. 

Tuis Proviſion tis true extendeth only to Waretmeh oh 
the Thames, and may be conſidered as One of the man 
wholeſome Regulations thoſe Perſons are PIES under by 
this Act. And it is mentioned in that light in an Act paſs- 
ed in the late Queen's time. But at the time it ſhew- 
> that Commiſſions for Preſſing were hed in Uſe: And in 

inion it likewiſe ſuppoſeth the Legality and Utility of 
ſuch 12 Long and that theſe People are the Objects 
of Them, Otherwiſe why are they ſubjected even to the 
{lighteſt Puniſhment, for abſconding at the time aß dhe 
Execution of thoſe Commiſſions. 1 au F 


Taz Acts which come next to be den ſor 


made ſince the Revolution. A moſt aufpiciouy Period 
When the Principles of * were well 2 nd 
moſt gloriouſly aſſerted. 


Uu 2 Tues 


18 


2K 3A. c. 6. 


Sect. 4, 5 


Sect. 15. 


Sect. 20. 
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Tu 393 arc the 7 and 8 of King William, the 20 and 
* 4 and 5 # ia late Queen. 

Taz Fiſt is tile An AF for the Increaſe and Enct- 
| agement of Seamen. 

TIT among other things gs, that Licences may be 
given by His Majeſty or the Lord High Admiral or Com- 
miſſioners of A ty to any Landmen willing to enter 


into the Merchants Service; which ſhall be a Protection to 


Them againſt being I. mpreſſed for the ſpace of Two Years. 
PAO VIDE D ſuch Landmen bring Two credible Perſons 
to vouch for Them. But if any Perſon ſhall vouch for any 
One as a Landman who ſhall afterwards appear to have 
been a Seaman, He ſhall forfeit Twenty Pounds. a 
TEE 2“ and 3 of the late Queen is intitled An Act for 
the | Increaſe 5 better Encouragement of Navigation and 
Security of the Coal Trade. To theſe Ends it impowereth 
Pariſh Officers to bind out Poor Boys to Sea in the Mer- 
chants Service. And enacteth that Boys ſo bound out ſhall 
not be Compelled or Impreſſed or itted to enter into 
the Service of the Crown at Sea till they attain their Age 
of Eighteen. And that Certificates of fuch Binding ſhall be 


tranſmitted by the Collectors of the reſpective Ports to the 


Admiralty : and that thereupon Protections ſhall be made 
for ſuch Apprentices without Fee or Reward. 

AND for Encouraging other Perſons to Bind themſelves 
Apprentices in the Merc 3 Service, It further Enacteth, 
that Perſons ſo Binding themſelves ſhall not be Compelled or 
Impreſſed into the Service of the Crown for three Years 
from the time of ſuch Binding. And that upon Certificates 


wy of ſuch Binding from the Collectors of the reſpective Ports, 


the — Ad Shall grant Protections without Fee or Re- 
war 

Aus far encouraging the Coal Trade, It further Enact- 
eth, that during the War there ſhall be allowed to every Veſ- 
ſel employed in that Trade beſides the Maſter, Mate, and 
— One able Seaman for every One Hundbed Tun 
Veſſel not exceeding Three hundred Tun, free from 


75 W 
e. * and 5 


of the late Queen reciteth that Clauſe 


9 See. w. in the Act of the 2* and 3*, which exempted Voluntary 


9 for Three hen and faith, « Whereas ſuch 
'24 *« Exemption 
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ption for Three Vears, which was intended ſor the 


« Exem 
« En of Landmen to Bind themſelves, hath 


ce been manife eftly abuſed for the exempting and protefting"of 
« Seamen from the. Service, tu the great \'Hindrance and 
« Prejudice of Her Majeſty's Sea-Service, therefore be it 
< Enacted and Declared that no Perſon or Perſons of the 
Age of Eighteen Years ſhall have any Exemption or Pro- 
ce tection. from Her Majeſty's Sea-Service, who ſhall have 
ce been in any Sea-Service before the Time they ſo Bound 
cc — any Law or Statute to the contrary notwith- 
« ſtanding.” + | 

Fr 01208 

Pzzx$sqNs under certain ſpecial * ne (ex- 
empted from being Impreſſed. 

T o that end in one Caſe, Licences are to be oranted by 
His Majeſty or from the Admuralty, but render — Cau- 
tions to prevent Abuſes. 

IN other Caſes, Certificates are to be 3 Sen 
Chief Officers of the Ports, and Protections thereupon gw: 
ed without Fee or Reward. 

AND in every Caſe theſe Exemptions, as they are con- 
fined to Perſons under certain limited Qualifications, ſo are 
they limited too in Point of Time and withall given by 
way of Encouragement. And laſtly, the extending the Be- 
nefit even of a Temporary Exemption beyond the original 
Intent of the Legiſlature, is Declared to be an Abuſe; and 
an Abuſe tending to the great Hindrance and Prejudice of 
Her Majeſty's Sca-Service. | 

Do not theſe Things inconteſtably preſuppoſe the Ex- 
pediency, the Neceſſity, and the Legality of an Impreſs 
in general? If they do not, one muſt entertain an Opi- 
nion of the Legiſlature acting and ſpeaking in this man- 
ner, which it will not be decent for Me to n in this 
Place. 

Fox the very Notion of an Exemption when: * 
by Statute to particular Perſons, and this too by way of 
Encouragement, implieth that without ſuch Exemption "the 
Parties intitled to = Benefit of it, would by Law be lia+ 


+N.B. Ota is Ars ee A 4 nets 
Argument was delivered are, f Anne, Sel. x. c. 16. Sect. 2. 6 Anne, C. 31, on 
13 Geo. 2. c. 17. Sect. 1. 2. 3. and c. 28. Sect. 5. 
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ble to the Duty or Burden which is the Subject · matter of 
that Exemption: otherwiſe. the Statute doth” nothing, it 
operateth upon nothing, if no legal Duty or Burden be re- 
moved by it. And conſequently the granting Exemptions 
to Seamen under certain limited Qualifications, and for a 
limited Time only, ſuppoſeth that all Seamen in gen 

without ſuch Exemption, were by Law liable to the Du- 
ty ot Burden which is the Subject-matter of that Exem- 
- And the many Proviſions the Legiſlature hath made to 
prevent Abuſes with regard to theſe Exemptions, attended 
with a plain, full and expreſs Declaration, that ſuch Ab- 
uſes, :namely the extending the Benefit of Exemptions beyond 
the Intent of the Legiſlature, tend to the great Hindrance 
and Prejudice of the Sea-Service, imply that the Duty or 
Burden which is the Object of all this Care and Caution, is 


expedient and neceſſary to the Service. | 
 AnD this Burden is plainly an Impreſs in Time of 


War: Nene work 1 4 | 
'  Waicn from the Authorities I have cited a to 

Me to be ed on Common and Statute-Law. In o- 
ther Words, upon-a general immemorial Uſage, allowed, 
approved, and ized by many Acts of Parliament. 
—AgGAa1nsT what I have ſaid, it hath been objected that 
the Practice of Preſſing is inconſiſtent with the Liberty of 
the Subject, and a Breach of Magna Charta. 

I readily admit that an Impreſs is a Reſtraint upon the 
Natural Liberty of thoſe who are liable to it. But it muſt 
likewiſe be admitted on the other Hand, that every Re- 
ſtraint upon Matura Li is not Zo Momine illegal, or at 
all inconſiſtent with the Principles of Civil Liberty. And 
if the Reſtraint be it to what Degree ſoever, appeareth to 
be to the Good and Welfare of the Whole, and 
to be warranted by Statute-Law, as well as immemorial 
Ulage, it cannot be complained of otherwiſe than as a pri- 
vate Miſchief > which as I faid at the beginning, maſt un- 
der all Governments whatſoever, be fubmitted to for avoid- 
ing a publick Inconvenience. 
. As to MagnaCharta, it is not pretended that the Prac- 
tice of Preſſing Mariners for the publick Service is con- 
demned by expreſs Words in that Statute. And if it be 
: —_— warranted 
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Common and Statute-Law, it cannot be 
wn he by any conequences dr from Meg 
ne Char ta. e manner as Preſſing for the Land-Ser- 


vice could not be deemed Illegal, or inconſiſtent with the 
Principles of our Conſtitution, while there were Tempo- 
rary Acts (as thete were many in the late Wat) 3 
tant it. 
BEBSID ES, we know that Magna Charts hath b 
and by Name confirmed by many Acts of Parliament, 
my Lord Coke faith 32. And yet the Practice of Preſſing 
Mariners ſtill continued all Ages, and was never 
that I know of, once mentioned in any of thoſe Acts as II- 
legal or a Violation of the Great Charter. 

In a fimilar Caſe, I mean the Practice of Sol- 
diers for Foreign Service, there are Statutes of an 
Date which, I conceive, were intended againſt it; thou 
is was practiſed long afterwards. But thoſe Acts extend 
only to the Caſe: of Preſſing for the Land-Service, not a 
Word do I find in them touching the Sea-Service. One 
Reaſon of the Difference, among others, may be that the 
LCP was thought to be ſufficiently provided for in 

Caſes by the Military Tenures : and 
Caſes, Caſes of Neceſſity, ſuch as that of a f Inva- 
ſion, were expreſly excepted. In thoſe Caſes faith the 1 E. 
3. it ball be done as in Times paſt, Which we know was 
by Commiſſions of Array. Whereas no competent Provi- 
ſion was made by Law for the ordinary Sea-Setrvice. There 
were no Naval Services due to the Crown, except thoſe of 
the Cinque Ports and a very few others; which all toge- 
ther were too inconſiderable to be mentioned, and bore no 
fort of Proportion to the common Exigencies of the Puly- 
lick in Time of War. 

Bur there is another Objection which deſerveth to be 
conſidered. It is, that Tem Acts have from time 
to time been made authorizing the Preſſing Mariners for 
the Sea-Service. From whence it is argued, that the Legif- 
lature which is ſuppoſed to do nothing in vain, would' not 
have given thoſe Powers for a Time, if the King by His 
Prerogative could have provided for the Service without the 
Aid of fuch Temporary Acts. 1,7 
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1Vol.679. - HA Gentleman who had the care of 2 
1 Juſtice Hale's Hiſtory of the Pleas of the Crown, re- 
ferreth to ſeveral Temporary Acts made in the late Queen's 
Time authorizing, as He aj Sore the Preſſing of Sol- 
diers and Mariners. I have looked into all thoſe Acts. 
They are ſolely for Preſſing Soldiers and Marines. Not a 
Gogle Word that concerneth the Preſſing of Mariners do I 
find in any one of them. Feb br 

4 5 Annz, THERE was indeed an Act made in that Reign for 
"oP compelling Mariners into the Service, by Methods which 
it was then thought the Prerogative alone could not War- 
rant. To that End it authorized and required Juſtices of 
the Peace and other Magiſtrates, to cauſe privy Searches to 
be made from time to time for Mariners who as the Act 
expreſſeth it, did lie hid, withdraw, and conceal Themſelves, 
and to deliver Them when apprehended to Conductofs for 
the Service of the Crown. And Conſtables and other Oth- 
cers were by Warrants from the Magiſtrates, ' to make pri- 
vy Searches by Night, and were impowered to enter Houſes 
and open. Doors in Execution of ſuch Warrants; and were 
required to give 'an Account of their Proceedings from 
time to time 'to the Magiſtrates on Oath; and in caſe of 
Negligence or Remiſſneſs in the Premiſes, were ſubjected 
to pecuniary Puniſhments. This is the Subſtance of the 
firſt Nine Sections of the Act: which Sections continuing 
in Force only till the firſt of March 1706, are not printed 

in the later Editions of the Statutes at Large. 
Bur it cannot I conceive, be inferred from the new 
Powers given by this Act, that an Impreſs by Commiſſion 
from the Crown or by Admiralty-Warrants, which was 
practiſed at that very time, was Illegal. All that can be 
inferred is, that the ordinary Methods then in Uſe were 
found ineffectual: and therefore the Legiſlature had for 
5 that Time, Recourſe to an extraordinary one, for compel- 
ling into the Service thoſe, who could not be come at by 
the ordinary Methods; thoſe, who, in the Language of the 
Act, lay bid, withdrew, and concealed Themſelves. And to 
that end, Civil Magiſtrates and Civil Officers are Required 
and Authorized to do, what in the Judgment of the Legiſ- 
lature without the Aid of that Act, they could not have 

done, or at leaſt were not compellable to do. 


AND 


Anp Whoever readeth and oonſidereth the 27 and 180 
Sections of this Act, which I have already cited ® another 
Purpoſe, will hardly conceive, that That Parliament had 
any Doubts concerning n N 
Methods of Law.- | | if 
.InvzzD the, Temporary Ads ef the x6* and ro Ga. 16 & 17 Cur 
x; come directly to the Point. They authorized an b 
by Admiralty- Warrants for a limited Time. And had Tem- 
porary Acts of that Kind been frequent, or had the Practice 
of Preſſing been diſcontinued from the time of Charles the 
Firſt,” unleſs when revived by ſubſequent Temporary Acts, 
I think what hath been ſaid upon the Foot of antient Pre- 
cedents could, after all, have had very little Weight. For 
I freely declare that antient Precedents alone, unleſs ſu 
ported by modern Practice, weigh very little with Me 
Queſtions of this Nature, I mean, in Queſtions touching the 
Prerogative. But we all know that the Practice of Preſſing 
by Admiralty - Warrants hath continued, now near a Centu- 
ry ſince_ the Expiration of thoſe Acts of King Charles the 
Firſt, without one Statute of the like kind to authorize it. 
Trzssz Acts of King Charles the Firſt do indeed ſhew 79 
that the Prerogative of Preſſing Mariners into the publick * 
Service was at that Time doubred of. And habe oon- 

ſidereth the peculiar Circumſtances of that Time, when 

the P had in too many Inſtances been carried to 

great Lengths, and when the Nation was at the very Eve 

of a Civil War upon the Subject of Liberty and Preroga- 

tive, and conſidereth withall that a Naval Force muſt in 

all Events, as Things then ſtood, be provided; whoever T ! 7 
ſay. conſidereth theſe Things „wil not wonder that the Pre- * 
rogative of Preſſing Mariner ſhould at that very Critical 

Time be called in Queſtion ; or that in order to procute 3 ® 
an univerſal Submiſſion to a Meaſure neceſſary dt that Tims, , 
S in Aid of 


the Prerogativre. 

Tux was a Temporary AR wade an * „Get. e. 28. 
ſion for Preſſing for the Land -Service. It reciteth I kc 
Rebellion was on Foot in 1reland, and then deelareth, al- 
moſt in the Words of 1 E. 3 before cited, that by Law 10 
* is compellabls to go — of his County t0 ſerus at 
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Soldier, except in Caſe of Neceſſity ſudden coming of firange 
Enemies into the Kingdom, or except He was bound thereto by 
Tamnd. ů 11 | | it 
Ix is worth obſerving, that no ſuch Declaration ſaving 
the Rights of the Subject is to be found in any of the Acts 
of this Seſſion for Preſſing Mariners. And the different 
Penning of theſe Acts made in the ſame Seſſion, and touch- 
ing Cafes of ſo ſimilar a nature, ſtrongly intimateth that the 
Point was not even at that Critical Time thought equally 
clear in the one Caſe as in the other. The fame Obl - 
tion occurreth with regard to the different Penning of all 
the Acts of the late Queen for Preſſing Soldiers and Ma- 
rines, and of that for Preſſing Mariners; the former declare 
that it was neceſſary at that Time of War that Soldiers and 
Marines ſhould be raiſed by the Methods preſcribed in the 
Acts, By common Conſent and Grant in Parliament.“ 
Theſe are the Words of the Act, and they are the very 
Words made uſe of to the ſame Purpoſe in the 25 E. 3. 
already cited. The latter, without any ſuch Declaration 
barely impowereth and requireth Magiſtrates and other 
Peace- Officers to make ſearch for and apprehend Mariners, 
who then lay hid, withdrew and concealed themſelves, and 
to ſend them into the Service. 

LoD Chief Juſtice Hale in his Hiſtory of the Pleas of 
the Crown, ſpeaking of the Legality of Preſſing, which He 
indeed ſeemeth to doubt of, ſaith, He that looketh upon 
te the Acts enabling Preſſing Soldiers and Mariners for fo- 
« reign Service upon or beyond the Sea, namely 17 Car. 


mil” ( C. 12. 25. 26. may think thoſe Times made ſome doubt 


* «of it. But of this,” faith He, „I deliver no Opinion.“ 
Tn ar learned Man you ſee, carrieth the Inference from 
theſe Temporary Acts no further than to render the mat- 
ter Doubtful, and ſo He leaveth it. But had He lived to ſee 
the Practice of Preſſing Mariners continue near a Century 
longer, and eſpecially had He ſeen this Practice treated by 
the Legiſlature in the Manner the Acts made ſince the Re- 
volution treat it, I think what was then but matter of 
Doubt would have now appeared to Him in a different 
Light. I confeſs it doth ſo to Me. For Rights of every 
kind which ſtand upon the Foot of Uſage, gradually te- 


Celive 
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receive new ſtrength in point of Light and Evidence from 
the continuance of that Uſage ; as it implieth the tacit 
Conſent and Approbation of every ſucceſſive Age in which 
the Uſage hath prevailed.. But when the Prerogative hath 
not only this tacit Approbation of all Ages, the preſent as 
well as the former on it's fide, but is > or evi- 
dently Preſuppoſed by many Acts of Parliament, as in the 
1 Caſe 1 T think it is, I ſee no legal Objection that can 

made to it. n 

'T make no Apol or the of my Argument, 
becauſe I ho the Trnpodbince of * Queſtion will be 
thought a ſufficient excuſe for Me in that reſpect. For it 
is no more nor leſs than, Whether the only effectual Me- 
thod yet found out for Manning our Navy in Time of War, 
for raiſing that Number of a which the Legiſlature 
from time to time declare to be neceſſary tor pas oopad 
Coaſt and protecting our Trade, Whether this Method be 
Legal or No. This I fay is the Queſtion. And therefore I 
could not ſatisfy Myſelf without entering as far into the Me- 
rits of it as I could. 

AND I have delivered my Opinion upon it without any 
Reſerve. 


END OF THE REPORT. 
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18g. 
INTRODUCTION 


To 7 HE 


oor o HIGH TREASON. 
Hs: TREASON being an Offence committed 
1 of Allegiance, it may be proper 

roceed to the ſeveral Species of that Of- 

fence hy al be the Subject of this Diſcourſe, to con- 
fider From whom, and To ch Allegiance ue. ' 


SECT. 1. WIr regard to Natural- born Subjects there SECT. 1, 
can be no Doubt. They owe Allegiance to the Crown at 
all Times and in all Places. This is what We call Natural 
Allegiance, in Contradiſtinction to that which is Local. 
The Duty of Allegiance, whether Natural or Local, is 
founded in the Relation the Perſon ſtandeth in to the 
Crown, and in the Privileges He deriveth from that Rela- 
tion. Local org ce is founded in the Protection a Fo- 
reigner enjo or his Perſon, his Family or Effects du- | 
ring his R — here; and it Ceaſeth whenever He with- 4 
drawetÞ? with his Family and Effects. Natural Allegiance 
is founded in the Relation every Man ſtandeth in to the 
Crown conſidered as the Head of that Society whereof He 
is born a Member; and on the iar Privileges He deri- þ 
veth from that Relation, which are with great Propriety * 
called his Birrhrigbt. This Birthright — but his own 
Demerit can deprive Him of; it is Indefeaſible and perpe- 
tual. And conſequently the Duty of Allegiance which ari- 
ſeth out of it, and is infeperably Connected with it, is in 
Conſideration of Law likewiſe Unalienable and P 

Tus Merits of Dr. Storeys Caſe in point of gubſtantial Dy 29h pl. 
Jultice, turned ſingly upon fs Doctrine of Natural Alle- 38. Kc. 
giance.* And in a very Modern Caſe this Doctrine was treat- 0 Eliz. 
ed by the Court as a Point never yet diſputed. How far 
Prudential Conſiderations grounded on Reaſons of State or 
even the Principles of Natural Equity, may under certain 


Au M Donald's Caſe on the Special Commiſlion in Surry 1746, Reported before, 
2 2 2 Circum- 


abs 


ow! 
** 


DISCOURSE I. WEN 
Cireumſtances induce the Crown to diſpenſe Vith 4 Rigo- 
rous Execution of a Law, extremely Right and Expedient 
conſidered as a General Rule, falleth not within the Com- 
paſs of my preſent Enquiry. F 

Tux Doctrine of Allegiance founded in Birth may, as 
have ſaid, be conſidered as a good General Rule, though 
not Univerſally true. Caſes may be put which will be con- 
ſidered as Exceptions to it, which I will not enter into Wt 
this Time. Whenever they come in Judgment, due R 
gard will certainly be paid to them. Woh 

AN p whenever in the Caſe of Individuals the General 
Rule ſhall he found to border on the ſummum jus, the Be- 
nignity of our Law hath provided a proper Reſource in the 
uity of the Crown. I ſay the Equity of the Crown, for 


Mercy to Individuals when properly conducted is founded 


in Natural Equity, and in the Principles of our Conſtitu- 
tion. It is nothing more than weighing the Merits of 
each Caſe all Circumſtances conſidered, in the Scale of 
Wiſdom and ſound Policy, againſt the Rigour of the Law. 

Mx. M* Donald, whoſe Caſe I have juſt mentioned, was 
pardoned upon very Equitable and eafy Terms. 

Tusk have been Writers who have carried the No- 
tion of Natural, Perpetual, Unalienable Allegiange much 
farther than the Subject of this Diſcourſe will lead Me. 
They ſay, very truly, that it is due to the Perſon of the 
King ; and from thence have drawn Conſequences, which 
do not fall within the Compaſs of the preſent Inquiry, and 
ſhall therefore be paſſed over. It is undoubtedly due to the 
Perſon of the King; but in that reſpect Natural Allegiance 
differeth nothing from that we call Local. For Allegiance 
conſidered in Light is alike Due to the Perſon of the 
King; and is paid, and in the Nature of Things muſt con- 


ſtantly be paid, to that Prince who for the time being is 


in the Actual and Full Poſſeſſion of the Regal Dignity. 
The well-known Maxim which the Writers upon our Law 
have adopted and applied to this Caſe, Memo poteſt exuere 
Patriam, comprehendeth the whole Doctrine of Natural 
Allegiance, and expreſſeth My Senſe of it. | 


* See the Coronation Oath, Will You to Your Power cauſe Law and Juſtice in 
« Mercy to be executed in all Your Judgments ? ” 


SECT, 


5 F 4 IG H TREASON. 


SECT. 2. — — | . 


the Crown of England, Reſiding here and Receiving the 
Protection of the Law oweth a Local Allegiance to the 
Crown during the time of his Reſidence. And if, during 
that Time He committeth an Offence, which in the Caſe 
of a Natural- born Subject would amount to Treaſon, He 
may be dealt with as a Traitor. For his Perſon and Perſo- 
nal Eſtate are as much under the Protection of the Law as 
the Natural- born Subject's: and if He is injured in either, 
* hath the ſame n at Law for ng Injury. 


8 ECT. 3- AN Alien whoſe Sovereign is at Enmity with 


Us living here under the King's Protection, committing 


Offences amounting to Treaſon, may likewiſe be dealt with 
as a Traitor. For He oweth a Temporary Local Alle- 
giance, founded on —_—_ ſhare of Protection He receiveth, | 


SECT. 4. 4 if ſuch Alien ing the Protedtion of 
the Crown having a Family and Effects here ſhould 
a War with his Native Country go thither and there Ad- 
here to the King's Enemies for purpoſes of Hoſtility, He 
might be dealt with as a Traitor. For He-came and ſettled 
here under the Protection of the Crown. And though his 
Perſon was removed for a time, his Effects and Fami 
continued till under the ſame Protection. This Rule was 
laid down by all the Judges aſſembled at the Queen's Com- 
mand Jan. 12 1707. 

Ix is to be obſerved that the e in the Reſolution 
laſt cited laid a conſiderable Streſs on the Queen's Declara- 
tion of War againſt France and Spain; whereby She took 
into Her Protection the Perſons and Eſtates of the Subjects 
of thoſe Crowns reſiding here and demeaning themſelves 
dutifully, and not — with the Enemy. King 
William and Queen Mary did the ſame in their Declara- 

tion of War againſt — and fo did His preſent Majeſ- 
ty. Theſe Declarations did in fact put Frenchmen reſiding 
Here and demeaning themſelves dutifully, even in time of 


See 9. A. c. 16. the Judgment of Parliament touching the Caſe of the Marquis de 
Guiſcard reſiding here during the War and holding a T raiterous Correſpondence with 


France. 
Aaa War, 


o 1 
mm ; 
- : : 
| L 


SECT. 2. 


SECT. 3- 


$ECT., + 


MSS. Tra- 


. 


SECT. 5. 


15 Tri. 
2 oo, 
burn's 


— Salk. 
633. 


S ECT. 6. 


' 0B VSCD'U RISE! H. oY. 
War, upon the foot of Aliens coming hither by Licence or 
Safe-conduct. They enabled Them to acquire Perſonal 


Chattles and to maintain Actions for the Recovery of 
Pond Right na T's madncr 2s ARE 


or a 1 da bete, all Aliens Enemy e How 
under the Protection of the Crown, — poſſibly not 


Favoured as the Perſons laſt mentioned, yet They in Caſe 


commit Crimes which in a Subject would amount to 
Treaſon, may be dealt with as Traitors. For their Per /on's 
are under ths Protection of the Law; and in Conſequence 
of that Protection, they owe a Local Temporary Allegiance 
to the Crown. 


| SECT. 5. 1 the Cake. of Treaſon committed-by. aw 


Alien, the Indictment muſt Charge that it was done Con- 


tra Ligeantie ſue debitum, leaving out all the Words which 
import a Matural Allegiance. Theſe Words are generally 
uſed in the Caſe of Natural-born Subjects, but they are 
not abſolutely Neceſſary even in Thoſe: Caſes. They may 


be Omitted, "end inany Proceents there'are where they 


have been Omitted: for ev ery Species of Allegiance is com- 
prized under the general Word Allegiance. And there- 


fore, in My opinion, the ſafer way is to Omit them in All 
caves were it but to keep clear of the Difficulties men- 


tioned in the next Section. 


SECT. 6. b was ſaid by the Court in the Caſe of 
Cranbourn cited in the laſt Section, that if an Alien be In- 
dicted for Treaſon Contra NaruRALEM Dominum, or Con- 
tra NaTuRALIs Ligeantiæ ſue debitum, the Detendant may 

ie Alienage in Evidence. And if that appeareth, He 
be Acquitted; becauſe the Indictment Chargeth a 
breach of that Species of Allegiance which is not due from 
an Alien. But it ought to be obſerved that That Point 


was not then in Judgment before the Court nor could be; 


for Cranbourn was a Natural- born Subject. And that when 
it did come Directly under conſideration, as it did many 


0 See the Caſe of Wells and Williams, Salk. 46. Lutw. 34. L“ Rm. 282. So. 11. 
Ame, a like Caſe in Trover by the Adm" of Gaiferd mentioned in the Margina N ote ' 
on Section 3. 

Years 


OF HIGH TREASON. 


Years afterwards in the Caſe of Mr. Francia a Frenchman 
born at Bourdeaux and never Naturalized; the Court did 
not go ſo far as to direct the Jury to Acquit Him in Caſe 
were ſatisfied of his Birth within the Dominions of 
the French King, but told Them, that if They thought 
him Guilty of the Charge in the indictments. They ſhould 
find Him fo, and withall find that He was an Alien born 
in the Dominions of the French King: this I preſume was 
done in order that the Point might be further Weighed and 
Conſidered on a Special Verdict. But the Jury acquitted 
Him of the whole Charge, and ſo the Point never came in 
Judgment. And I do not find that it was 2 
determined, though there are many dicta in 
which favour the Opinion delivered in Cranburn's Caſe. 
J think that Opinion is good Law, for the reaſon before 
given. 340 an? 


SECT. 7. Taz Caſe of an Ambaſſador or His Atten- 
dants not being Subjects of Great Britain mentioned . & 
Lord Hale, doing Acts which in a Subject would amount 
to High Treaſon, will as His Lordſhip obſerveth, be al- 
ways governed rather by Prudential Conſiderations or what 
are generally called Reaſons of State, than by any fixed 
Rules of Law. And as Ambaſſadors generally AQ under 
Direction and by Orders from their Sovereign, They have 
ſeldom been proceeded againſt further than by Impriſon- 
ment, ſeizing their Papers and ſending Them Home in Cuſ- 
tody. Which was done in the Caſe of Count Cyllenberg 
the Swed;/b Miniſter in the late King's Time. 

Bur whatever Proceedings be Them for State 
Crimes, They are to be conſidered at the worſt but as Ene- 
mies ſubject to the Law of Nations; never as Traitors ſub- 
Je& to our Municipal Laws, and owing Allegiance to the 
Crown of Great Britain. Unleſs perhaps in caſe of At- 
tempts directly and immediately againſt the Life of the 
King in which Caſe no Orders from their Sovereigns can 

prefunesd, or if in Fact produced, would Juſtify or Ex- 
And therefore I ſhall not take their Cale into Conſi- 
e in this place. And for the ſame Reaſon I ſay no- 
thing of the al of Spies taken here in time of War, ac- 
Aaa 2 tual 


1 3 
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6 St. Tri. 87. 
88. 


: 
88 
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4 OD ISO OU ERBE I. 
tual Hoſtilities being on foot in the Kingdom at that time, nor 
Bu r for Murder and other Offences of great Enormity, 
which are againſt the light of Nature and the Fundamen- 


tal Laws of All Society, the Perſons mentioned in this Sec- 


tion are certainly liable to anſwer in the ordinary Courſe of 
22 as other Perſons offending in the like manner are. 
or though They may not be thought to owe Allegiance 


to the Sovereign, and ſo incapable of committing High 


Treaſon, yet They are to be conſidered as Members of So- 
ciety; and conſequently bound by that Eternal Univerſal 
Law by which All Civil Societies are united and kept to- 


0 


8 ECT. 8. ProrEOTION and Allegiance are reci- 
procal Obligations, and conſequently the Allegiance due to 
the Crown muſt, as I ſaid before, be paid to Him who is 
in the Full and Actual Exerciſe of the Regal Power, and to 
none Other. I have no occaſion to meddle with the Diſ- 
tinction between Kings de facto and Kings de jure, becauſe 
the warmeſt Advocates for that Diſtinction and for the 


Principles on which it hath been founded, admit that even 


SECT. q. 


a King de facto in the Full and Sole Poſſeſſion of the Crown, 
is a King within the Statute of Treaſons; it is admitted 
too, that the Throne being Full, any other Perſon Out of 
Poſſeſſion but claiming Title, is no King within the AR, 
be His Pretenſions what they may. 

Tus Principles I think no Lawyer hath ever yet de- 
9 They are founded in Reaſon, Equity and good Po- 

Ye 


SE CT. 9. A Prince ſucceeding to the Crown by De- 
ſcent, or by a previous Defignation of Parliament, is from 
the Moment His Title accreweth, a King to all Intents and 
Purpoſes within the Statute of Treaſons; Antecedent to His 
own Coronation, or to any Oaths or Engagements taken to 


* 


+ At the Goal 8 for the City of Briſtol in Augu/t 1758, Peter Molieres a French 
Prifoner of War, was Indicted for privately Stealing in the Shop of a Goldſmith and Jew- 
eller a Diamond Ring valued at 420. I thought it highly improper to proceed Capitally 
_ a Local Statute againſt a Priſoner of War : and therefore adviſed the Jury to acquit 

of the Circumſtance of Stealing in the — and to find him Guilty of ſimple Larce- 
ny to the Value laid in the Indictment. Accordingly He was burnt in the Hand and ſent 
9 the Priſon appointed for French Priſoners. * 


Him 
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Him on the part of the Subject 


erb a Right to the Allegiance of the Subje&t 
2 — the King; ſo on the other, the 
legiance doth not flow from 
taken on the part of the Subject. For in Both Cafes an an- 
tecedent Duty is preſuppoſed which is intended to be ſecu- 
red by thoſe Explicit Engagements. tl | 
I am however very far from thinking that the Solemni- 
of a Coronation is to be conſidered among us meerly as 
2 Royal Ceremony, or as a bare Notification of the Deſcent 
of the Crown, as Authors of 


For as on the one hand, 
the Solemnity of a Coronation doth not Confer, but preſup- 
inherent in 
Duty of Al- 
any Oaths or Engagements 


100 


High Diſtinction have been Coke and 


pleaſed to expreſs Themſelves. ' I admit that it is, on the _. 


part of the Nation a Publick Solemn Rec 
Regal Authority, and All the P ves of the Crown 
are veſted in the Perſon of the King, antecedent to that 
Solemnity. But the Solemnity of a Coronation with us 

eth a great deal farther. The Coronation Oath importeth 
on the part of the King, a Publick Solemn Recognition of 
the Fundamental Rights of the People ; and concludeth 
with an Engagement under the higheſt of All Sanctions, 
that He will Maintain and Defend thoſe Rights; and to 
the Utmoſt of His Power make the Laws of the Realm 

Rule and Meaſure of His Conduct. 


ition that the 


0 " C » 


SECT. 10. Taz Reader obſerveth that in the prece- SECT. ic. 


ding Section I take it for granted that a Title to the Crown 


may be founded, as well on a Deſignation by Parliament 
as on Heredi 


tary Deſcent. I never entertained a Doubt of 
this matter, though I am aware that ſome Lawyers of High 
Rank have gone upon a contrary Principle. For though 
the Crown hath, upon Principles of great Wiſdom and 
ſound Policy, been in All Ages confidered as a Deſcenda- 
ble Right, veſted in and nated to the Royal Line, 
and hath in Fa& continued in that Line ever fince the 
Conqueſt, yet it is certain that the courſe of Deſcent in 
dee ere hath been frequently interrupted by Authority of 

ar nt. | 


Bbb 


Former 


SECT. 12 Lozp Chief Juſtice Hale after mention- SECT. 11. 
ing the Caſes of Ed. 2* and R. 2“ is pleaſed to fay, that the 1 05 


r. a2. 


25. E. 3. 
Stat. 3. c. 4. 


| likewiſe became fo intitled, till Ouſted by Statute. It was 


2. Hale 332. 


nation and Depoſition, as a King againſt Whom High Trea- 


. was High Treaſon. And Lord Chief Juſtice Cole account- 


ed, the Privilege of Holy'Church, is extended to all New- 


DISCO oY 1. 1 
Former was conſidered by Parliament even after His Refig- 


ſon may be committed. This He groundeth 'on the At- 
tainders of Thoſe who were concerned in the Murder of 
Him. But thoſe Attainders ſeem to Me to have been 
grounded Singly on a Principle of Law which then pre- 
vailed, hat compaſſing the Death of the Father 7 the King 


eth for thoſe Attainders upon this Principle, and upon No 
other. | | "of | 

I have in another Diſcourſe entered largely into this 
Queſtion, and thoſe touched upon in the 8“ and 10" Sec- 
tions; and therefore I ſay no more of them in this Place. 


SECT. r2. I will conclude this Introduction with a 
few Words, touching Clergy in the Caſe of Treaſon. 
Tux Statute de Clero provideth that Clerks convi for 
Treaſons or Felonies touching other Per/ons than the King 
Himſelf er His Royal Majeſty (hall have the Privilege of Ho- 
ly Church. In conſequence of this Statute meer Felonies 
of all kinds became intitled to Clergy. And Petit-Treaſfon 


Treaſon of a more Private Nature, and not in conſidera- 
tion of Law committed againſt the Perſon of the King or 
His Royal Majeſty. 

As the Benefit of Clergy in the Caſe of Felony is not 
confined to ſuch Offences as were Felony at the time of 
making this Statute, but in favour of Life, or rather of 
what the Ignorance and Superſtition of former Times call- 


created Felonies ; unleſs taken away by the Statute creating 
ſuch Felony, or by ſome Other: ſo on the other hand, by 
parity of Reaſon and in Juſtice to the Crown and the Pub- 
lick, All new-created Treaſons which in Judgment of Law 
are levelled at he Perſon of the King or His Royal Majeſty 
are excluded, without Special Words for that Purpoſe, as 
coming within the Exception of this Statute. 

HAL E, it is true, faith that in all Cafes of High Trea- 
ſon whether Declared ſo by the Statute of Treaſons or new- 
ly Enacted fince, the Privilege of Clergy is taken away. 
The Rule is general, but I apprehend the Learned Author 

8 muſt 


OF HIGH TREASON. 


muſt be underſtood with ſome Limitation. All forts of 
High Treaſon touching the Perſon of the King or His Royal 
Majeſty, come within the Exception in the Statute de Cle- 
ro, and conſequently are Ouſted without Special Words. 
But when Offences of a more private Nature, which for 
the moſt part terminate in an Injury done to Particulars, 
have by reaſon of their Odiouſneſs and for Publick Exam- 
ple been made High Treaſon, or when that hath been at- 
tempted ; of which the Inſtances have been very rare, it 
hath been deemed expedient to take away Clergy by Ex- 
preſs Words for that Purpoſe, For fuch new-created Trea- 
ſons of a private Nature, could not with any ſort of Pro- 
priety be id to touch the Per/on of the King or His Royal 
Majeſty. 
I will give a few Inſtances of each kind of Statute-Trea- 
ſons which will ſerve to explain and eſtabliſh the Diſtinc- 
tion I am aiming at. | 

Tu new-created Treaſons concerning the Coin and 
Seals are Treaſons of the ſame Kind with thoſe declared fo 
by the Statute of Treaſon and come under the ſame Rule. 
They all are Treaſons againſt the Royal Majeſty of the King. 

Tu Treaſons created by Statutes made for Aboliſhing 
the Papal and Eſtabliſhing the Regal Supremacy, for avoid- 
ing Doubts touching the Succeſſion of the Crown and for 
Eſtabliſhing ſuch Succeſſion, for the Puniſhment of Sedi- 
tious and Defamatory Libels tending to create Doubts and 
Suſpicions touching the King's Title or Government or the 
Royal Iſſue; theſe Treaſons and others of the like Nature, 
of which Inſtances more than enough may be met with in 
the Statute Book, having a direct Tendency in the Judg- 
ment of the Legiſlature to diſturb the Peace and«Tranqui- 
lity of the Kingdom, and to endanger the Stability of: the 
Government, come within the Exception of the Statute de 
Clero, as being Treaſons touching the Per/on of the King or 
His Royal Majeſty. And accordingly ſuch of them as ſtill 
exiſt are Ouſted of Clergy without any expreſs Proviſion 
for that Purpoſe. 

Bu r with regard to the lower Species of Treaſons hint- 

ed at above as terminating in Injuries done to Particulars, 
the Law hath been taken to be otherwiſe. 
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King in Parliament by Both Houſes, which in thoſe Days 


1 5 
ung * * 
”® s * 

- - 


- 
— 


- } GISEDURSE' 1 
Taz 22“ of H. 8. made Wilful Poiſoning High Trea- 
ſon, and Enacted that the Offenders ſhould be Boiled to 


Death. This Ac by expreſs Words took away Clergy. 
In the 8* of Ed. the 4 a Petition was tendered to the 


was the ordinary Method of tendering Bills for the Royal 
Aſſent, that Sacriledge ſhould be deemed High Treaſon 
and the: Offenders Burnt to Death. Here likewiſe Provi- 
fon was made by expreſs Words, that Clergy ſhould be 
taken away, and the Appeal for Reftitution ſaved. To 
this extraordinary Petition the King returned an Anſwer, 
becoming the Royal Majeſty of the Crown. 
© IS) LE Roy S'avis ERA. 

TRE Uſe I make of theſe Precedents is to ſhew, that in 
the Caſe of theſe inferior Treaſons terminating in Injuries 
done to Particulars, it was thought expedient to take away 
Clergy by Expreſs Words for that Purpoſe ; theſe Treaſons 
not being conſidered as done againſt the Perſon of the King 
or His Royal Majeſty. | | 
| Tas 8* of Hen. the 6 may ſeem to be an Exception 


.6. to the Rule I am advancing. For it made the Wilful Burn- 
ning of Houſes under ſome Special Circumſtances therein 


mentioned bordering upon Acts of open Hoſtility High Trea- 
ſon, without any expreſs Ouſter of Clergy. 
Bu r Hale informeth us that ſome Gentlemen of the Pro- 


feſſion in his Time, conſidered the Offence of meer Arſon 


unattended with Circumſtances of Special Aggravation as 
an Act of Publick Hoſtility, and therefore Ouſted at Com- 
mon Law and not helped by the Statute de Clero; and 


that /Voy declared this to be his Opinion in the Court of 


King's Bench about the 8“ of Charles 1. He adds, „And 
te this ſeemed to be aſſented to by the Court.” 

Tu Learned Judge doth not Himſelf aſſent to it. But 
it is plain that the Legiſlature in framing the Act of the 8˙ 
of Henry 6. conſidered the Offence of Burning Houſes and 


Deſtroying Goods under the Circumptances of deep Aprava- 


tion therein mentioned, as an Offence of a Treaſonable Kind 


antecedent to that Act. And therefore probably they might 
not think it neceſſary to Ouſt Clergy by expreſs Words for 
that Purpoſe. ert | | 


TEE 
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Tux Preamble recited that the Houſes and Goods of 

divers Perſons had been then lately Feloniouſly and Trai- 

y Burnt and Deſtroyed. The Statute then Enacted 
that /uch Burning of Houſes ſhall be adjudged High Trea- 
ſon. And that this Ordinance ſhall extend to all /uch Burn- 
ings ſince the firſt Day of the King's Reign, as well as to all 
future Burnings. 

A Retroſpett of more than Seven. Years in.a Caſe:o Ro- 
nal would have been thought a moſt extraordinary Mea- 
ſure, if the Offence had not in the Judgment of that Par- 
liament partaken of the Nature of High Treaſon antecedent 
to the Statute. Nor could former Offences. of the like kind 
upon any other Suppoſition, be with Propriety faid to have 
been IP committed. 


CH A 3 . 
of Hi gh Treaſon in Compaſſing the King's Death. 


HE antient Writers in treating of Felonious Homi- 
cide conſidered the Felonious Intention manifeſted 
by plain Fas, not by bare Words of any kind, in the 
ſame light in point of Guilt, as Homicide itſelf. The Rule 
was Voluntas reputatur pro Facto. And while this Rule 
prevailed, the Nature of the Offence was expreſſed by the 
Term Compaſſing the Death. 
Tuts Rule bath been long laid aſide as too Rigorous in 
the Caſe of Common Perſons. But in the Caſe of the King, 
Queen, and Prince, the Statute of Treaſons hath with great 
Propriety retained It in it's full Extent and Rigour: and 
in deſcribing the Offence hath likewiſe retained the an- 
tient Mode of Expreſſion. © When a Man doth compaſs or 
ce /agine the Death of our Lord the King, or of our Lady 
« = Queen, or their Eldeſt Son and Heir, and thereof be 
[ provablement) upon ſufficient proof Attainted of. open 
6 « Bee by Men of hi | Condition.” 


SECT. 1. Tus Words of the Statute deſcriptive of the 
Offence muſt be ſtrictly purſued in every Indictment for 
this — of Treaſon. It muſt charge that the Defen- 
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dant did Traiterouſly compaſs and imagine &c. and then go 
on and charge the ſeveral Overt-Acts as the Means employ- 
ed by the Defendant for executing his Traiterous Purpoſes, 
For the Compaſling is conſidered as the Treaſon, the Overt- 
Acts as the Means made uſe of to effectuate the Intentions 
and Imaginations of the Heart. And therefore in the Caſe 
of the Regicides, the Indictment Charged that they did 
Traiterouſly Compaſs and Imagine the Death of the King. 
And the taking off his Head was laid, among others, as 
an Overt-A& of Compaſſing: and the Perſon who was 
ſuppoſed to have given the Stroke was Convicted on the 
ſame Indictment. 

Fo what hath been ſaid it followeth, that in every 
Indictment for this Species of Treaſon, and indeed for Le- 
vying War, or Adhering to the King's Enemies, an Overt- 
Act muſt be Alledged and Proved. For the Overt-A& is 
the Charge to which the Priſoner muſt apply his Defence. 
But it is not Neceſſary that the whole Detail of the Evi- 
dence intended to be given ſhould be ſet forth : the Com- 
mon Law never required this Exactneſs, nor doth the Sta- 
tute of King William, which will be conſidered in it's pro- 


per Place, require it. It is ſufficient that the Charge be 


reduced to a reaſonable Certainty, ſo that the Defendant 
may be apprized of the Nature of it, and prepared to give 
an Anſwer to it. | 

AND if divers Overt-Acts are laid and but one proved it 
will be ſufficient, and the Verdict muſt be for the Crown. 
And therefore, where divers Overt-Acts are laid, and the 
Indictment in point of Form happeneth to be faulty with 
regard to ſome of them, the Court will not Quaſh it for 
thoſe Defects. Becauſe that would deprive the Crown of 
_ Opportunity of proving the Overt-Acts that are well 


SECT. 2. I ſaid in the laſt Section, that in the Caſe of 
the King, the Statute of Treaſons hath with great Proprie- 
ty retained the Rule, Yoluntas pro facto. The Principle 
upon which this is founded is too obvious to need much 
Enlargement. The King is confidered as the Head of the 
Body Politick, and the Members of that Body are conſider- 
ed as united and kept together by a Political Union with 

| Him 
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Him and with each other. His Life cannot, in the ordina- 
ry Courſe of Things, be taken away by Treaſonable Prac- 
tices without involving a' whole Nation in Blood and Con- 
fuſion, Conſequently every Stroke levelled at His Perfon' is, 
in the ordinary Courſe of Things, levelled at the Publick 
Tranquility. The Law therefore tendereth the Safety of the 
King with an anxious, and if I may uſe the n, 
with a Concern bordering It confidereth 
the wicked Imaginations of the Heart in the ſame Degree 
of Guilt as if carried into actual Execution, from the Mo- 
ment Meaſures appear to have been taken to render tbem 
Effectual. And therefore, if Conſpirators meet and con- 
ſult how to Kill the King, though they do not then fall 
upon any Scheme for that ſe, this is an Overt-Act of 
Compaſſing his Death; and ſo are all Means made uſe of, 
be it Advice, Perſuaſion or Command, to Incite or In- 
others to commit the Fact, or to join in the At- 
tempt. And every Perſon who but Aſſenteth to any Over- 
tures for that Purpoſe will be involved in the fame Guilt. 
AND if a Perſon be but once Preſent at a Conſultation 
for ſuch Purpoſes and Concealeth it, having had a previous 
Wotice of the Defign of the Meeting, this is an Evidence 
proper to be left to a Jury of ſuch Aſſent, though the Par- 
ty fay or do Nothing at ſuch Confultation. The Law is 
the ſame if he is Preſent at more than One ſuch Confulta- 
tion, and doth not Diſſent or make — But in 
the Caſe of Once falling into the Company of ira- 
tors, if the Party met them Accidentally or upon ſome in- 
ſent will be but Miſpriſion of Treaſon. The Law was for- 
merly more ſtrict in this Reſpect; Si ad tempus diſſmula- 
verit vel fubticuerit, guaſi conſentiens & aſſantiems, erit ſe- 
ductor Domini Regis manifeſtus. | 


SECT. 3. Taz Care the Law hath taken for the Per- 
ſonal Safety of the King is not confined to Actions or At- 
tempts of the more Flagitious Kind, to Aſſaſſination or 

iſon, or other Attempts directly and immediately aiming 
at His Life. It is extended to thing Wilfully and De- 
liberately done or attempted, whereby His Life may be en- 
dangered. And therefore the entring into Meaſures for De- 
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CHAP. poſing or Impriſoning Him, or to get His Perſon into the 


Power of the Conſpirators, theſe Offences are Overt-Acts 
of Treaſon within this Branch of the Statute. For Expe- 
rience hath ſhewn that between the Priſon and the Graves 
ho . diſtance 1 is very ſmall. | 


Fr SECT: 4. — which are not ſo Perſonal as 
thoſe already mentioned, have been with great Propriety 
brought within the ſame Rule; ; as having a Tendency, 
though not ſo immediate, to the ſame fatal End. And 
therefore the Entering into Meaſures in concert with Fo- 
reigners or others in order to an Invaſion of the Kingdom, 
or going into a Foreign Country, or even Purpoſing to go 
thither to that End and taking any Steps in order thereto, 
theſe Offences are Overt-Acts of Compaſſing the King's 
Death. 

Lord Preſton and two other Gentlemen had procured 
a Smack to Tranſport them to France, but were ſtopped 
before they got out of the River, and their Papers ſeized. 
Among the Papers was found a Scheme intended to be laid 
before the French King or his Miniſters for invading the 
Kingdom in favour of the late King James the Second; 
with many Letters, Notes and Memoranda, all tending to 
the ſame Purpoſe. Lord Preſton upon his Trial inſiſted 
among other Matters, that 0 Overt- Act was proved upon 
him in Middleſex, where all the Overt-Acts were laid, for 
He was taken with the Papers i in the County of Kent. But 
the Court told the Jury, that if u 2 the — Evidence 
an Intention of Go- 
ing into France and to carry thoſe Pa Papers thither for the 
Purpoſes charged in the Indiftment, his taking Boat at Sur- 
y Stairs, which are in Middleſex, in order to go on Board 
— Smack was a ſufficient Overt-A& in Middleſex. Every 
taken for thoſe Purpoſes was an Overt-Act. Chief 
ice Holt, Chief Juſtice Po/lexfen, and Chief Baron At- 


delivered their Opinions ſeriatim to this purpoſe, All 

the other Judges preſent concurring. 

Tux Offence of Inciting Foreigners to invade the King- 

dom is a Treaſon of Signal Enormity. In the loweſt Eſti- 

mation of things and in all Poſſible Events, it is an At- 

ware on the part of the Offender to render his W 
e 
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the Seat of Blood and Deſolation. And yet, unleſs the CHAP. 
Powers ſo incited happen to be actually at War with Us at I. 
the Time of ſuch Incitement, the Offence will not fall 

within any Branch of the Statute of Treaſons, except that 

of Compaſling the King's Death. And therefore it 

hath a manifeſt Tendency to endanger the Perſon of the 

King, it hath in ſtrict Conformity to the Statute, and to 

every Principle of ſubſtantial Political Juſtice, been brought 

within that Species of Treaſon of Compaſſing the * 

Death. Me quid detrimenti Reſpublica capiat. 


SECT. 5. Lox Cote ſeemeth to have been of Opinion 
that an Offence falling under one Branch of the Statute 3. Inf. 14. 
cannot be deemed an Overt-Act of a different Species of 
Treaſon. I believe Lord Hale did once fall into the ſame 
Opinion; for in his Sum ſpeaking of Conſpiracy to 
* — War, He ſaith, it is —— Compaſſing the 
King's Death, becauſe it relateth to a diſtinf# Treaſon. But 
Hale altered His Opinion. And it is every Day's Expe- . 
rience that many Offences falling directly and by Name 

under other Branches of the Statute, may be brought with- 
in this of Compaſſing the King's Death. Levying War is 
an Overt-A& of Compaſiing ; and under the Limitations 
ſtated in the next Chapter, Conſpiring to Levy War like- 
wiſe is an Overt-Act within this Branch. And ſo is a Trea- 
ſonable Correſpondence with the Enemy, though it falleth 
more naturally within the Clauſe of Adbering — the King's 
Enemies. And in the Caſe of Patrick Harding, the — 
Men with Intent to Dethrone the King, and —— 
abroad to join for that Purpoſe with the Forces of France 
then at open war with Us, which had the Overt-Act been 
properly laid would have fallen within the Clauſe of Adbe- 
ring, was ruled to be an Overt-A& of Com the 
King's Death. And in Lord Preſton's Caſe before cited, 
He and the Other Gentlemen were indicted upon Both 
Branches of the Statute, Compaſſing the, Death, and Ad- 
bering. And the Compoſing, Procuring, and Secreting the 
Treaſonable Papers, their taking Boat to go on board the 
Smack, and Carrying the Papers with them in order to be 


See Stat. 29. H. 6. Jack Cad:'s Rebellion was deemed an Overt-A& of Compaſſing. 
See Chap. 2. S. 3. 6. 8. touching rheſe Matters. 
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CHAP: made uſe of in France for the Treafonable Purpoſes char- 
I. ged in the Indictment, theſe Facts were all laid as Overt- 


- SECT. 6. a 


- 


alto: Bars Species of Treaſon. 


SEC T. 6. How far Words or Writings of ia Seditious 
Nature may be conſidered as Overt-Acts within this Branch 
of the Statute hath been the Subject of much Debate. In 
Mr. Sidney s Caſe it was faid, Scribere eft agere. This is 
undoubtedly true under proper Limitations, but it was not 
applicable to his Caſe. Writing being a deliberate Act and 
capable of ſatisfactory Proof certainly may, under ſome 
Circumſtances with Publication be an Overt-Act of Trea- 
ſon. And I freely admit that had the Papers found in Mr. 
Sidney's Cloſet been plainly relative to the other Treaſon- 
able Practices charged in the Indiciment, they might have 
been read in Evidence 70 Him, though not” Pub- 
liſhed. 

Taz Papers ITE in Lord Prefton's Cuſtody, thoſe 


er had lodged them, the intercepted 


found where Mr. Lay 
Letters of Doctor Henſey, were all read in Evidence as 


Overt-Acts of the Treaſon reſpectively charged on them. 


And William Greg's intercepted Letter might in like man- 


Cro. Car. | 


125. 


ner have been Read in Evidence, if He had put himſelf 

his Trial. For thoſe Papers and Letters were written 
in Proſecution of certain determinate Purpoſes which were 
all Treaſonable and then in Contemplation of the Offend- 
ers, and were plainly connected with them. But Papers 
— capable of ſuch Connection while they remain in the 
Hands of the Author unpubliſhed as Mr. Sianey's did, will 
not make a Man a Traitor. Lord Hale in — Place laſt 
cited mentioneth two Circumſtances as concurring to make 
Words reduced to Writing Overt-Acts of Compaſſing the 
King's Death, hat they. be Publiſhed, and that they import 


uch Compaſſing. 


'Tausz it is that in — Caſe a MS. Sermon in 
which were ſome Treaſonable Paſſages found in his Study, 
never for aught ap Preached or Publiſhed or Intend- 
ed to be ſo, was thought to bring Him within this Branch 
of the Statute ; and accordingly He was found Guilty, but 


* See the Caſes of Henſey and Greg in the next Chap. S. 8. 
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not executed. For whatever Rule the Court of King's Bench, CHAP: 
where He was tried, might lay down, Many of the Judges, I. 

« ſaith Croke, were of Opinion that it was not High Trea- 

« ſon.” This Caſe therefore weigheth very little; and no 

great Regard hath been paid to it ever ſince. 


AND perhaps ſtill leſs R will be paid to it if it be " 
3 paws v4 the King, —_ — have had the James the 1. 
Succeſs of the Proſecution much at Heart, and took a Part 
in it unbecoming the Majeſty of the Crown, condeſcended 
to inſtruct His Attorney-General with regard to the proper 
Meaſures to be taken in the Examination of the Defendant. 
That the Attorney at His Majeſty's Command ſubmitted 
to the Drudgery of ſounding the-Opinions of the Judges 
upon the Point of Law, before it was thought adviſable to 
riſque it at an open Trial. That the Judges were to be ſift- 
ed ſeparately and /oon, before they could have an Opportuni- 
ty of conferring together. And that for this Purpoſe four 
Gentlemen of the Profeſſion in the Service of the Crown 
were immediately diſpatched, one to each of the Judges; 
Mr. Attorney himſelf undertaking to Practiſe upon the Chief Coke. 
Juſtice, of whom ſome Doubt was then entertained. 

Is it poſſible that a Gentleman of Bacon's great Talents 
could ſubmit to a Service ſo much below his Rank and 
Character | But He did ſubmit to it, and acquitted Him- 
{elf notably in it. 

— AvARICE, I think, was not his ruling Paſſion. But 
whenever a falſe Ambition ever reſtleſs and craving, over- 
heated in the Purſuit of the Honours which the Crown a- 
lone can confer, hap to ſtimulate an Heart otherwiſe 
formed for great and noble Purſuits, it hath frequently be- 
trayed it into Meaſures full as mean as Avarice itſelf could 
have ſuggeſted to the wretched Animals who live and die 
under her Dominion. For theſe Paſſions, however they may 
ſeem to be at Variance, have ordinarily produced the ſame 
Effects. Both degrade the. Man, Both contract his Views 
into the /i;zle Point of Self-Intereſt, and equally ſteel the 
Heart againſt the Rebukes of Conſcience, or the Senſe of 
true Honour. 

Baco having undertaken the Service, informeth His 
Majeſty in a Letter addrefled to Him that with regard to 
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Three of the Judges whom He nameth, He had ſmall Doubt 
of their Concurrence ; . Neither, ſaith He, am I wholly out 
&« of Hope, that my Lord Coke himſelf, when I have in so 
c RK MANNER put Him in Doubt that He ſhall be lef? 
&« alone, will not continue fingular.” Theſe are plain naked 
Facts, they need no Comment. Every Reader will make 
his own Reflections upon them. I have but One to make 
in this Place. This Method of foreſtalling the Judgment of 
a Court in a Caſe of Blood then depending, at a Time too 
when the Judges were removable at the Pleaſure of the 
Crown, doth no Honour to the Memory of the Perſons 
concerned in a Tranſaction ſo inſidious and unconſtitutio- 
nal; and at the ſame Time greatly weakeneth the Autho- 
rity of the Judgment. | | 


. SECT. 7. As to meer Words ſuppoſed to be Treaſon- 
able, they differ widely from Writings in Point of real Ma- 
lignity and proper Evidence. They are often the Effect of 
meer Heat of Blood, which in ſome Natures otherwiſe 
well diſpoſed, carrieth the Man beyond the Bounds of De- 


cency or Prudence. They are always liable to great Miſ- 


4. Tri. 581. 
645. 


1. Hale 111. 
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ction from the Ignorance or Inattention of the Hear- 
ers, and too often from a. Motive truly Criminal. And 
therefore I chooſe to adhere to the Rule which hath been 
laid down on more Occaſions than One ſince the Revolu- 
tion, that Looſe Words not relative to any Act or Deſign are 
not Overt-Acts of Treaſon. But Words of Advice or Per- 
ſuaſion, and all Conſultations for the Traiterous Purpoſes 
treated of in this Chapter are certainly ſo. They are ut- 
tered in Contemplation of ſome Traiterous Purpoſe actually 
on Foot or Intended, and in Proſecution of it. 

Loxrp Chief Juſtice Hale was of Opinion that bare 
Words are not an Overt-A& of Treaſon, Coke was of the 
ſame Opinion. Hale hath treated the Subject pretty much 
at large, and I ſhall not repeat his Argument. But I muſt 


* See Bacon's Letters in the 4** Edition of his Works 1740. Lett. 111. 112. 114. 116. 
117. Others of his Letters ſhew that the ſame Kind of Intercourſe was kept up between 
the King and His Attorney General with regard to many Caſes then depending in Judg- 
ment, in which the King was pleaſed to take a Part, or thought His Prerogative concern- 
ed. Particularly in the Caſe of one Owen executed for Treaſonable Words, in that of 
72 * 4 * gory the 8 in the r egos the Courts gun 

ing's an ancery in the Caſe of the Premunire, and in the Proceedings agai 
the Earl and Counteſs of — 


ſay 
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fay that I think his Reaſons founded on Temporary Acts 2 
or Acts fince Repealed, which make Speaking the Words 
therein ſet forth Felony or Miſdemeamor are Unanſwerable. 
For if thoſe Words, Seditious to the laſt Degree, had been 
deemed Overt-Acts within the Statute of Treaſons, the Le- 
gileure could not with apy fort of Conluſtency have treat- 
ed them as Felony or Miſdemeanor. 

Tas ſame Uſe may be made of the Acts paſſed in the 
Time of the late Queen for the Security of Her Majeſty's + 
Perſon and Government, and of the Succeſſion to the 
Crown in the Proteftant Line. Theſe Acts provide, that 
every Perſon, who ſhould Maliciouſly, Adviſedly and Di- 
realy by Writing or Printing affirm, that the Queen was 
not the Rightful Queen of theſe Realms, or that the Pre- 
— any Right or Title to the Crown, or that any 
other Perſon — Right or Title otherwiſe than accord- 
ing to the Acts — ſince the Revolution for ſettling the 
Succeſſion, or that the Legiſlature hath not ſufficient Au- 
thority to make Laws for limiting the Succeſſion, ſhall be 
Guilty of High Treaſon and Suffer as a Traitor, And then 
Enact, that if any Perſon ſhall Maliciouſiy and Directly by 
Preaching, Teaching, or Adviſed Speaking declare and main- 
tain the ſame, He ſhall incur the Penalties of a Premu- 
uire. 

I will make a ſhort Obſervation or two on theſe Ads. 

1* TE Poſitions condemned by them had as direct a 
Tendency to involve theſe Nations in the Miſeries of an In- 
teſtine War, to incite Her Majeſty's Subjects to withdraw 
their Allegiance from Her, and to deprive Her of Her _ 
and Royal Dignity, as any General Doctrine, an 

ration not relative to Actions or Defigns, could dell han — 
And yet in the Caſe of bare Words, Poſitions of this dan- 
gerous Tendency, though maintained Maliciouſiy, Adviſed- 
ly, and Directiy, and even in the Solemnities of Preaching 
_ Teaching, are not conſidered as Overt-Acts of Trea- 

2 IN no Caſe can a Man be Argued into the Penal- 

ties of the Acts by Inferences and Concluſions drawn from 


 * The like Uſe hath been made of Tem Statutes which make Words in certain 
Cafes Treaſon. But I do not build upon them, I rely on thoſe which make Words Frlo- 


ny or Miſdemeaner. 
Eee what 
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what He hath Affirmed. The Criminal Poſition muſt be 
directiy maintained, to bring Him within the Compaſs of 
theſe Acts. Veil | 

3%, Nox will every raſh, haſty, or unguarded Expreſ- 
fion, owing perhaps to Natural Warmth, or thrown out in 
the Heat of Diſputation, render any perſon Criminal with- 
in theſe Acts; the Criminal Doctrine muſt be maintained 


Malicioufly and Adviſedly. | 
'$Svcn Caution did the Legiſlature uſe in framing theſe 


Statutes made in the Zeal of the Times, a moſt laudable 


Zeal it was, for Purpoſes of no leſs Importance than the 
Security of Her then Majeſty's Perſon and Government, 


and of the Succeſſion to the Crown in His preſent Majeſty's 


Royal Houſe. A Caution formerly uſed in ſimilar Caſes, 
and not unworthy of Imitation in framing future Acts of 


the like Kind, if any ſuch ſhall be thought neceſſary. And 


SECT.8. 


Keil. 1 3. 
1. Hale 116. 
Cro. Car. 


332. 


4. St. Tri. 
645. 


Keil. 13. 


which may ſerve as a faithful Monitor in the Conduct of 
Proſecutions for Words or Writings ſuppoſed to be Treaſon- 
able, but not relative to any Treaſonable Meaſure then on 


foot or intended to be taken. 


SECT. 8. Tux Rule I cited in the laſt Section from 
the State Trials is in my Opinion very properly guarded, 
being confined to Words, not relative to any Act or De- 


En. For Words connected with Facts, or expreſſive of the 


Intention of the Speaker, may under ſome Circumſtances 
bring Him within the Statute of Treaſon. Crohagar being 
beyond Sea ſaid, „ will kill the King of England, if I 
«can come at Him,” and the Indictment after ſetting 
forth the Words, charged that He came into England for 
that Purpoſe. 

Ix this Caſe the Words though laid in the Indictment as 
One of the Overt-Acts, could not be ſo properly deemed an 
Overt-Act of Treaſon, as an Evidence againſt the Man out 
of his own Mouth, Quo AN TIMO He came into England. 
The traiterous Intention proved by his Words, converted 
an Action innocent in itſelf, into an Overt-A& of Trea- 
ſon. 

Loxp Chief Juſtice Keiling hath cited this Caſe from 
Croke very imperfectly, and hath drawn a Concluſion from 


it which if properly ſtated it would not have borne. He 
| | faith 
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« ly for Words, that is not High Treaſon. But if a Man 
ce be indicted for Compaſling the King's Death, there the 
„Words may be laid as an Overt-A& to prove that he 
« Compaſſed the Death of the King, as it was in the Caſe 
« of Crobagan; who being beyond Sea, Spoke theſe Words, 
« 7 will Kill the King if. T can come at Him and after- 
ce wards He came into England and was taken and indicted 
« for Compaſling the King's Death; and thoſe Words laid 
« as an Overt-A& and proved, and He had Judgment of 
« High Treaſon.” 

From the Caſe thus cited and the Rule that is ground- 
ed on it, a Reader would be induced to conclude that the 
Words were the oy Overt-Act laid, which is far from be- 
ing the Truth of the Caſe. Tis true, the Words were laid 
as an Overt-Act, but they were not the only Overt-Act 
laid; for the Indictment further charged that the Man 
came into England for the Purpoſe of Killing the King. 
This Material _ of the Caſe is entirely dropped : and 
conſequently this Caſe, thus partially ſtated, doth not eſta- 
bliſh the Doctrine in the Latitude there laid down. 

Tu Author in the ſame Page endeavoureth to put Wri- 
tings and Words upon one and the ſame Foot, . Words, 
ce faith He, ſet down in Writing are an Overt-Act to prove 
te the Compaſling the King's Death, and Words Spoken are 
« the ſame thing, sf they be proved, And Words are the 
Natural Way for a Man whereby. to expreſs the Imagina- 
cc tions of the Heart.“ 

H 1s Lordſhip reaſoneth in this Paſſage as if He confillers 
ed the Overt-Acts required by the Statute, meerly as Mat- 
ters of Evidence, tending to diſcover the Imaginations of 
the Heart. Overt-Acts undoubtedly do diſcover the Man's 
Intentions : but I conceive they are not to be confidered 
meerly as Evidence, but as the Means made uſe of to Effec- 
zuate the Purpoſes of the Heart. With regard to Homicidey 


while the Rule Yoluntas pro facto prevailed, the Overt-Adts 
of Compaſſing were ſo conſidered. In the Caſes cited by 3. Inſt. 5. 


Coke there were plain flagitious Attempts upon the Lives of 
the Parties marked out for Deſtruction. And CO in 
the Caſe of the King Overt-Acts of leſs Malignity, and 
having a more remote Tendency to His Deſtruction, are 
Eee 2 with 


203 
faith it was Reſolved © that in Caſe a Man be indicted on- CHAP 


2 


* - "I" 
* : A thts £ 
> "* 7 A . rat” 1 o 
1 9 * 
1 * 


eee ©. 1 


HAP. with Propriety deemed Treaſonable; yet: ſtill they 
N are — as Means 10 Effectuate, not barely as Evi- 
dence” of the Treaſonable Purpoſe. Upon this Principle 
Words of Advice or Incouragement, and above all, Con- 
fultations for Deſtroying the King, very properly come un- 
der the Notion of Means made u/e of for that Purpoſe. 
But Looſe Words not relative to Facts are at the worſt, no 
more than bare Indications of the Malignity of the Heart. 
KEIILINe in the Place laſt cited ſaith, He ſeeth no 
Difference between Words reduced in Writing and Words 
Spoken. But as I have already ſaid, the Difference appear- 
eth to Me to be very Great, and it lieth here. Seditious 
Writings are Permanent Things, and if Publiſhed they ſcat- 
ter' the Poiſon far and wide. They are Acts of Delibera- 
tion, capable of Satisfactory Proof, and not ordinarily lia- 
ble to Miſconſtruction; at leaſt they are ſubmitted to the 
Judgment of the Court, naked and undiſguiſed as they came 
out of the Author's Hands. Words are tranſient and fleet- 
ing as the Wind, the Poiſon they ſcatter is at the worſt con- 
fined to the narrow Circle of a few Hearers. They are fre- 
—_ the Effect of a ſudden Tranſport, eaſily Miſunder- 
and often Miſreported. 

Lord Chief THE Learned Publiſher of Keiling's Reports in His Pre- 
Jul Hot. face putteth the Reader in Mind of two Q «eres inſerted in 
their proper Places in the Margin of the Book, Which, 
faith He, may be fit to be conſidered by the Learned.” 
One of them ſtandeth againſt this very Paſſage, « yet Quæ- 
tere becauſe of the different Opinions. But Words may ex- 

«plain the Meaning of an Aci. £ 
Tux Learned Judge ſeemeth to have intimated His own 
Opinion in this cautious Manner rather from the Regard 


Doubt He hi entertained about it. For the Rule I 
have already mentioned touching Words not relative to Ac- 
tions or Defigns, is His own; He laid it down with the 
Concurrence of the Court, in Both the Caſes to which I 
have referred. And it exactly falleth in with the Marginal 
Note I have juſt cited, that . Words may explain the Mean- 
ing of an AQ,” and likewiſe with Crohagan's Caſe as re- 
ported by Croke and cited by Hale. 
Tr1s 
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Tus Rule differeth in ſome meaſure from. the Reſolu - CHAP 
tion in Pyne's Caſe. As it is reſtrained to Words not rela- I. 
tive to Actions or Deſighs ; but * that 228 A: — Car. 

xrfealy agreeth with it. It is agreeable to the Spirit and 
— of the Statute of Queen Mary, which among 4 * Seſl, 
other Miſchiefs ariſing from the Multiplicity of Treaſons 
mentioneth this, that many Perſons had ſuffered ſhame- 

« ful Death for Words only, without any other Opinion, 

( Fact, or Deed.” | 

And it is founded in Reaſon, Equity, and ſound 

Policy. | | 

I faid at the. beginning of this Section that Lord Cale 
was of Opinion that bare Words are not an Overt-Act of 
Treaſon. This Opinion He foundeth fngly upon the Sta- 

tute of Treaſons; for He thought that at Common-Law, 3. [aft. f. 
Words alone might be an Overt-A& of Compaſſing the 
King's Death. And Bractom and the other Authors, who 

wrote before the Statute, are cited in ſupport of this Opi- 

nion. Brafon and Britton are cited to the ſame Purpoſe 

by Stanford. | a 2. b. 
Nons of the Authors Either of the Learned Judges hath 
cited do in expreſs Terms maintain this Doctrine, nor can 
I collect from what they have faid that they at all favoured 
it. The Word Machinatus, uſed by Bracton and Fleta, in 
itſelf importeth nothing like it. And connected as it is 
with the other Words Auſu temerario Machinatus, it im- 
porteth nothing leſs than ſomething done or attempted ay 

gainſt the King's Life. mT * 

Tur Word Compaſſer made uſe of by Britton and the 
Mirror in the Paſſages cited by Coke proveth Nothing: it 
can prove Nothing in a Queſtion which turneth ſingly. on 
the true Senſe and full Extent of the Word itſelt. 
Tus Words Prælocutus fuit Mortem & c. uſed by Brac- 
ton and Fleta in ſetting forth the Subſtance of an Appeal of 
Treaſon, and the Words Purparler tiel Mort uſed by Bri:- 
ton for the ſame Purpoſe, do in ſound come much nearer 
to the Point, But-Sounds will go a very little way towards 
fixing the meaning of an Author, unleſs the Senſe.and Con- 
nection of his Words be attended to. Bracton and Fleta 
ive us but the Subſtance of the Appeal, and that very 


ortly. Britton is more full, Cy face  encuſor ſon Appeal 
Fff en 
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CHAP. en cg Manner, I. que cy eft, Appellat P. que illougues ef, de 


I 


ceo, que come il fuiſt en tiel certain Lieu, en certain tiel Four, 
tiel An, la oya meſme ceſtuy I. purparker tiel Mort ou tiel 
Treaſon * | parenter ceſtuy P. & un auter tiel par Noſme, & 
par tiels Aliances. Et que ceſtuy P. iffint le fiſt & 1ffimt pur- 
parla feloniſment come Tal, & traiterouſment come Tray- 
tor, ceſtuy I. eft priſt a prover par ſon Corps. | This Prece- 

dent plainly importeth a Meeting of the Conſpirators and a 


1 between them for the Traiterous Purpoſes 


therein mentioned. The Words, purparler parenter ceſtuy 
P. & un auter & par tiels — can mean nothing leſs. 
This Paſſage therefore proveth Nothing with regard to bare 
Words not relative to Actions; ſince a Conſultation for ta- 
king away the King's Life undoubtedly was an Overt-Act 
at the Common-Law, and is ſo under the Statute. | 
Tx Citations from Bracton and Fleta will be found to 
prove as little, if the Words Prelocutus fuit Mortem im- 
port a Conſultation with Others to that Purpoſe. And that 
they do ſo, appeareth highly probable from one of the 
Pleas which Fleta putteth into the Defendant's Mouth, ad 


3 Hoc, quod Accuſams dicit quod Prœlocutio fuit in praſentid ta- 


lium, reſpondere poterit, quod nunguam cum ictis tali- 
bus uium habuit. However, ſince all thoſe Authors, 
ſhort and obſcure as they are, profeſſedly treat of the ſame 
Matter, if Bracton and Fleta may be explained by Britton 
who did not write long after them, theſe Paſſages prove no- 
thing to the Point for which they have been cited. 

Tux Precedent Lord Coke fetcheth from the Days of 
King Edmund will receive the ſame Anſwer. For it char- 
geth that the Conſpirators, naming them ET Aurzxs, met 
and conſulted by what Means to Kill or Impriſon the King, 
and engaged to each other to keep their Treaſon ſecret; 
and to furniſh each of them to the utmoſt of his Power the 
Means for effecting it. 

Ir may be thought I have taken up too much of the 
Reader's Time in examining this Opinion of Lord Coke, 
becauſe as I ſaid before, He admitteth that fince the Statute, 
Words alone will not make a Man a Traitor, © There 


cc — faith He, be an Overt-Deed ; but Words without 


FIT All the Words between the Hooks are omitted by Coke. 
«Kan 
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« an Overt-Deed are to be puniſhed 1 in another Degree as CHAP3 


« an High Miſpriſion. But if it be admitted that bare 
Words not relative to Actions did at Common-Law amount 
to an Overt-Deed, I doubt the Words Open Deed in the 
Statute on which this Learned Author relieth have not al- 
tered the Caſe ; fince the fingle Queſtion is, what doth or 
doth not amount to an Open Deed. All the Words de- 
ſcriptive of the Offence « If a Man ſhall Compaſs ang 
Imagine and thereof be attainted of Open Deed,” are 


plainly borrowed from the Common-Law : and therefore | 


muſt bear the fame Conſtruction they did at Common-Law, 
unleſs there be any thing in the n Which will neceſſa- 
rily lead us to another. 

Tuts hath been urged with — ene by a Good 


modern Writer on the Crown Law, the Beſt we have ex . 


cept Hale, againſt his Lordſhip's Conſtruction of the Sta- 
tute, It is I confeſs a good Argument ad Hominem, but 
it cannot be carried farther. However, left it ſhould I 
thought it would be time not wholly mifpent to ſhew that 
the Doctrine his Lordſhip hath advanced upon the Foot of 
Common-Law, is not fu pported by any of the Authorities 
to which He hath appealed. 

I have confidered the Queſtion touching Words and Wri- 
tings ſup _ to be Treafonable the more largely, not on- 
ly becauſe of the Diverſity of Opinions upon it; but like- 
wiſc for the great Importance of the Point, ind the ex- 
m Danger of multiplying 8 * 4 Occa- 

ons 

cannot conclude this Chapter without putting the 
Reader in mind of a fine Paſſage I borrow from the Baron 
de Monteſquien, worthy the Attention of all Perſons'con- 
cerned in the framing of Penal Laws or putting them in 
Execution, . Fylla, faith that excellent Writer, who con- 
« founded Tyranny, Anarchy, and Liberty made the Cor- 
« zelian Laws. He ſeemed to have contrived Regulatiotis 
% meerly with a View to create Crimes. Thus diftin 
«ing an infinite Number of Actions by the Name e 
« der, he found Murderers in all Parts. And by a Practice 
« but too much followed he laid Snares, ſowed Thorns, and 
« opened Precipices, whereſoerer the Citizens ſet their 
«ws 
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II. 


1. Hale 131. 
141. 150. to 
133. 


v. Sect. 7. 


SECT. 2. 


DISCOURSE I. 


CHAP. 1. — 
"Of Leryig War and Adhering to the King's 
Enemies. 


ORD Chief Juſtice Hale ſpeaking of ſuch unlawful 

Aſſemblies as may amount to a Levying of War with- 
in the 25. E. 3, taketh a Difference between thoſe Inſur- 
rections which have carried the Appearance of an Army 
formed under Leaders, and provided with Military Wea- 
pons and with Drums, Colours, &c. and thoſe other diſor- 
derly Tumultuous Aſſemblies which have been drawn to- 
gether and conducted to Purpoſes manifeſtly Unlawful, but 
without any of the ordinary Shew and Apparatus of War 
before mentioned. 

I do not think any great Streſs can be laid on that Diſ- 
tinction. It is true that in Caſe of Levying War, the In- 
dictments generally charge that the Defendants were Arm- 
ed and Arrayed in a Warlike manner; and where the Caſe 
would admit of it, the other Circumſtances of Swords, 
Guns, Drums, Colours, &c. have been-added. But I think 
the Merits of the Caſe have never turned ſingly on any of 
thoſe Circumſtances. 

In the Caſes of Damaree and Purchaſe which are the 
laſt printed Caſes that have come in Judgment on the Point 
of conſtructive Levying War, there was nothing given in 
Evidence of the uſual Pageantry of War ; no Military Wea- 
pons, no Banners or Drums, nor any regular Conſultation 
previous to the Riſing. And yet the Want of thoſe Cir- 
cumſtances weighed nothing with the Court, though the 
Priſoners Council inſiſted much on that Matter. The 
Number of the Inſurgents ſupplied the Want of Military 
Weapons; and They were provided with Axes, Crows, and 

other Tools of the like nature, proper for the Miſchief 
they intended to effect, 


—— Furor Arma miniſtrat. 


SECT. 1. Tn true Criterion therefore in all theſe Caſes 
is, Quo Animo did the Parties Aſſemble. For if the Aſſembly 
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venge of particular Perſons, the Statute of Treaſons hath 
already determined that Point in Favour of the Subject. 
If, faith the Statute, any Man ride armed openly [So the 
0 Word Deſcouvert ought to have been rendered] or ſe- 
« cretly with Men of Arms againſt any Other to Slay or to 
« Rob him, or to take and keep him till he make Fine 
« for his Deliverance, it is not the Mind of the King nor 
« his Council that in ſuch Caſe it ſhall be judged Treaſon; 
« but it ſhall be judged Felony or Treſpaſs according to 
« the Laws of the Land of old Times uſed and according as 
« the Caſe requireth.” Then immediately followeth ano- 
ther Clauſe which reacheth to the End of the Statute ; and- 
provideth that, if in ſuch Caſe or other lile the Offence had 
thentofore been adjudged Treaſon, whereby the Lands of 
the Offenders had come to the Crown as Forfeit; the Lords 
of the Fee ſhould notwithſtanding have the Eſcheat of ſuch 
Lands, faving to the Crown the Year, Day, and Waſt. 

I will make a ſhort Obſervation or two on theſe 

Clauſes. 

1", Tux firſt Clauſe is evidently declaratory of the Com- 
mon-Law, it ſhall be adjudged Felony or Treſpaſs accord- 
ing to the Law of the Land of old Time uſed. The 2* hath 
a Retroſpect to ſome late Judgments in which the Common 
Law had not taken Place; and giveth a ſpeedy and effec- 
tual Remedy to Lords of the Fee who had fuffered by thoſe 

udgments. 

2”, Tas Words of the firſt Clauſe deſcriptive of the 
Offence, « if any Man ride Armed openly or — with 
« Men of Arms” did in the Language of thoſe Times, mean 
nothing leſs than the Aſſembling Bodies of Men, Friends, 
Tenants or Dependants, armed and arrayed in a Warlike 
Manner in order to effect ſome Purpoſe or other by dint of 
Numbers and ſuperior Strength. And yet thoſe Aſſemblies 
ſo armed and arrayed, if drawn together for Purpoſes of a 
Private Nature, were not deemed Treaſonable. 

3”, TrovucH the Statute mentioneth only the Caſes 
of aſſembling to Kill, Rob or Impriſon, yet theſe, put as 
they are by Way of Example only, will not exclude others 
which may be brought within the ſame Rule. For the Re- 


troſſ pe ctive Clauſe provideth that if in fuch Caſe or other 
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II. 
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EF CHAP, ihe it hath been Adjudged”—what are the other like Ca- 
| II. fee? all Caſes of the like Private Nature are, I apprehend, 
within the Reaſon and Equity of the Act. The Cale of the 
Earls of Glouce/ter and Hereford, and many other Caſes cited 
1. Hale 80. by Hale, ſome. before the Statute of Treaſons, and others 
:b0. after it, "thoſe Aſſemblies though attended many of them 
with Bloodſhed and with the ordinary Apparatus of War, 
if were not held to be Treaſonable Aſſemblies. For they were 
1 not in Conſtruction of Law, raiſed againſt the King or His 
Royal Majeſty, but for Purpoſes of a Private Perſonal na- 
ture, | | 


SECT. 2. SECT. 2. Uyon the ſame Principle and within the 
Reaſon and Equity of the Statute, Riſings to maintain a 
Private Claim of Right, or to deſtroy particular Inclo- 
ſures, or to remove Nuſances which affected or were 
ht to affect in point of Intereft the Parties Aſſembled 
for thoſe Purpoſes, or to break Priſons in order to Releaſe 
_ particular Perſons without any other Circumſtance of Ag- 
vation, have not been held to amount to Levying War 

within the Statute. | 
A p upon the ſame Principle and within the ſame E- 
| aquity of the Statute, I think it was very rightly held by 
Hale. 143. Five of the Judges, that a Riſing of the Weavers in and 
%%, about Londen to deſtroy all Engine-Looms, a Machine 
. which enabled thoſe of the Trade who made uſe of it to 
underſell thoſe who had it not, did not amount to Levy- 
ing War within the Statute ; though great Outrages were 
committed on that Occaſion, not only in London but in 
the adjacent Counties, and the Magiſtrates and Peace-Offi- 

cers were Reſiſted and Affronted. | 
Fox thoſe Judges conſidered the whole Affair meerly as 
a Private Quarrel between Men of the ſame Trade about the 
Uſe of a Particular Engine, which thoſe concerned in the Ri- 
feng thought detrimental to them. Five of the Judges indeed 
were of a different Opinion. But the Attorney. General 
thought proper to proceed againſt the Defendants as for a 

Riot only. '\ 


- SECT.3 _ SECT. 3. Bu every Inſurrection which in Judgment 


of Law is intended againſt the Perſon of the King be it to 
=”. Dethrone 
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Dethrone or Impriſan Him, or to oblige Him to alter His CHAP. 
Meaſures of Government, or to remove Evil *Gouncellow III. 
from about Him, theſe Riſings all amount to Levying War 
within the Statute ; — attended with the Pomp and 
Circumſtances of Open War or No. And every 

to Levy War for chale Purpoſes, though not ot Treaſon with- 

in the Clauſe of Levying War, is yet an Overt- Act within 4. St. Tri. 
the other Clauſe of Compaſſing the King's Death. For bis 61: 
thoſe Purpoſes cannot be effected by . 

Force without manifeſt Danger to His Perſon. | 


SECT. 4. INSURRECTIONS in order to throw down SECT. 4. 
All Incloſures, to alter the Eſtabliſhed Law or change Re- 
ligion, to inhance the Price of A Labour or to open A 
Priſons, all Riſings in order to effect theſe Innovations of 
a Publick and General Concern by an Armed Force, are in 
Conſtruction of Law High Treaſon, within the Clauſe of 
Levying War. For though they are not levelled at the 
Perſon of the King, they are againſt His Royal Majeſty. 
And beſides, they have a direct Tendency to diſſolve all 
the Bonds of x Gay and to deſtroy all Property and all 
Government too, by Numbers and an Armed Force. In- 
ſurrections likewiſe for redreſſing Vational Grievances, or 
for the Expulſion of Foreigners in General, or indeed of 
any Single Nation living here under the Protection of the 
King, or for the Reformation of Real or Imaginary Evils 

a Publick Nature and in which the Inſurgents have no 
Special Intereſt, Riſings to effect theſe Ends by Force and 
Numbers, are by Conſtruction of Law within the Clauſe of 


Levying War. For they are levelled at the King's Crown 
and Royal Dignity. 


SECT. 5. Ir was adjudged in the 16. Car. I. a Seaſon SECT. 5. 
of great Agitation, that going to Lamberh-Houſe in a War- 1 
like Manner to ſurprize the Arch-Biſhop, . who was a Privy G. £5 

Councellor, it being with Drums and a Multitude to the Bentcas a 
Number of 300, was Treaſon. 

| THis is a very imperfect Account of an Inſurrection 

which bath found a Place in the beſt Hiſtories of that Time. 


The Summa layeth do diff Rule and fo doth 
3 {ty p. 23. Tapeth ye wn a different 18 14. But the 
Ggg 2 The 


£6 
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CHAP. The Tumult happened on Monday the 1 T* of May 1640 
AL. about Midnight: On the Thurſday following the 
— Commiſſion under which the Judges fat was 'and 

proceeded upon; and Benſtead a Ring- leader in the Tu- 
Ret" 1 and within a very few Days afterwards 
I 1s not eaſy from the ſhort Note of the Caſe given by 
the Reporters to collect the true Grounds of this Reſolu- 
tion. But the Hiſtory of the Times will enable Us to form 

a probable Conjecture concerning them. f 
On the Fifth of May the Parliament was Diffolved to 
As the general Diſſatisfaction of the Nation. And, which 
Whitlock. greatly increaſed the ill Humour of the People, the Con- 
vocation was by a new Commiſſion impowered to continue 
fitting, notwithſtanding the Diſſolution of the Parliament. 
And the Blame and Odium of Both theſe unpopular Meaſures 

were laid upon the Arch-Biſhop. | 

On Saturday the Ninth of that Month a Paper was 
poſted up at the Exchange exhorting the Apprentices to 
Riſe and Sack the Arch-Biſhop's Houſe upon the Monday 
following. And accordingly on that very Day an Attempt 

Clarendon. , was made upon Lambeth Houſe by a Rabble of ſome Thou- 

ſands; with open Profeſſion and Proteſtation, hat they 

would tear the Arch-Biſhop in Pieces. 
IT were to be wiſhed that the full Import of the Libel 
poſted at the Exchange, in conſequence of which the At- 
tempt was made, had been ſet out: and alſo that We were 
informed what was the Cry among the Rabble at the Time 
of the Attempt, more than that they would tear the Arch- 

Biſhop in Pieces. Theſe Circumſtances, could We come at 

them, would probably let Us into the true Reaſon and Mo- 

tives for the Riſing, and conſequently into the Reaſon and 

Grounds of the Opinion of the Judges. For if it did ap- 

pear by the Libel or by the Cry of the Rabble at. Lambeth 

Houſe, that the Attempt was made on Account of Mea- 

ſures the King had taken or was then taking at the Inſtiga- 

tion as they imagined of the Arch-Biſhop ; that the Rabble 
had deliberately and upon a Publick Invitation attempted 
by Numbers and Open Force, to take a ſevere Revenge upon 
the Privy Councellor, for the Meaſures the Sovereign had 
taken or was purſuing; if this may be ſuppoſed to be the 


Caſe, 


OF. HIGH TREASON. . 


Caſe, I think the Suppoſition is not very. foreign, the CHAP. 
Grounds and Reaſons of the Reſolution — in my Opi- II. 

nion be ſufficiently explained, without taking that little 

trifling Circumſtance of the Drum into the Caſe. Upon 

ſuch a Suppoſition, the Caſe came within the Reaſon of 

Talbot's Caſe 17. R. 2. cited by Hale. And I think too 1. Hale 139. 
within the Rules laid down in the two preceding Sections. 2. 

But without the Help of ſome ſuch Suppoſition, I ſee no- 

thing in the Caſe as ſtated by the Report, which can amount ' 
to High Treaſon. 


SECT. 6. Bur a bare Confpiracy for effecting a Ri- SECT. 6. 
ſing for the Purpoſes mentioned in the two preceding See- 
tions and in the next, is not an Overt-A& of Compaſſing 
the King's Death. . Nor will it come under any Species of 
Treaſon within the 25. E. 3. unleſs the Rifing be Effefted. 1. Hale 133. 
And in that Caſe the Conſpirators as well as the Actors will 
All be equally Guilty. For in High Treaſon of all Kinds, 
All the Participes Criminis are Principals. 

Ir muſt be admitted that Conſpiracies for theſe Purpo- 
ſes have been adjudged Treaſon. But thoſe Judgments 

were founded on the Temporary Act of 13. Elix. which 

—__ Compaſling to Levy War, declared by Printing, Wri- 
ting, or Adviſed Rig High Treaſon during = Life of 
the Queen. 
| —_— was an Act in the 13. Car. 2. to the ſame Pur- Keiling 19. 
poſe on which ſome Proſecutions were founded ; but that ** 
Act expired with the Death of the King. 


SECT. 7. Tux Caſes of Damaree and Purchaſe for de- SECT. 7. 
ſtroying the Mecting-Houſes of Proteſtant Diſſenters, be- 
ing the Laſt in print that have come in Judgment upon the 
Doctrine of Conſtructive ing War; and having been 
Ruled upon Conſideration of former Precddents, I ſtate 
them — largely from the Printed Trials. 

Tun Indictments charged that the Priſoners withdraw- Ses 8. $. 
ing their Allegiance &c. and Conſpiring and Intending to — 
Diſturb the Peace and Publick Tranquility of the 
dom did Traiterouſly Compaſs, Imagine, and Intend to Le- 
vy and Raiſe War, Rebellion, and Inſurrection againſt the 

Queen within the Kingdom: and that in order to com- 

H h h pleat 4 


TH 
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CHAP. The Tumult happened on Monday the 11 of May 1640 
AL. about Midnight: On the 7h»r/day following the Special 
Laud's Dia- Commiſſion under which the Judges fat was opened and 
5 proceeded upon; and Benſead a Ring- leader in the Tu- 
mult was Convicted, and within a very fe Days afterwards 
Executed. | | . | 
Irx is not eaſy from the ſhort Note of the Caſe given by 

the Reporters to collect the true Grounds of this Reſolu- 
tion. But the Hiſtory of the Times will enable Us to form 
a probable Conjecture concerning them. f | 
On the Fifth of May the Parliament was Diffolved to 
*& the general Diſſatisfaction of the Nation. And, which 
Whitlock. greatly increaſed the ill Humour of the People, the Con- 
vocation was by a new Commiſſion impowered to continue 
_ fitting, notwithſtanding the Diſſolution of the Parliament. 
And the Blame and Odium of Both theſe unpopular Meaſures 
were laid upon the Arch-Biſhop. 0 
Ox Saturday the Ninth of that Month a Paper was 
poſted up at the Exchange exhorting the Apprentices to 
Riſe and Sack the Arch-Biſhop's Houſe upon the Monday 
following. And accordingly on that very Day an Attempt 
Clarendon. Was made upon Lambeth Houſe by a Rabble of ſome Thou- 
ſands; with open Profeſſion and Proteſtation, hat they 
would tear the Arch-Bifhop in Pieces. 
IT were to be wiſhed that the full Import of the Libel 
poſted at the Exchange, in conſequence of which the At- 
tempt was made, had been ſet out: and alſo that We were 
informed what was the Cry among the Rabble at the Time 
of the Attempt, more than that they would tear the Arch- 
Biſhop in Pieces. Theſe Circumſtances, could We come at 
them, would probably let Us into the true Reaſon and Mo- 
tives for the Riſing, and conſequently into the Reaſon and 
Grounds of the Opinion of the Judges. For if it did ap- 
pear by the Libel or by the Cry of the Rabble at. Lambeth 
Houſe, that the Attempt was made on Account of Mea- 
ſures the King had taken or was then taking at the Inſtiga- 
tion as they imagined of the Arch-Biſhop ; that the Rabble 
had deliberately and upon a Publick Invitation attempted 
by Numbers and Open Force, to take a ſevere Revenge upon 
the Privy Counceller, for the Meaſures the Sovereign had 
taken or was purſuing ; if this may be ſuppoſed to be the 
& + Cale, 


Ruſhworth. 


OF. HIGH TREASON. . 


Caſe, I think the Suppoſition is not very. foreign, the CHAP. 
Grounds and Reaſons 10 the Reſolution mode in my. Opi- IE 
nion be ſufficiently explained, without taking that little 

trifling Circumſtance. of the Drum into the Caſe, Upon 
ſuch a Suppoſition, the Caſe came within the Reaſon. — 

Talbots Caſe 17. R. 2. cited by Hale. And I think too 1. Hale 139. 
within the Rules laid down in the two preceding Sections. 28. 
But without the Help of ſome ſuch Suppofition, I ſee no- 

thing in the Caſe as ſtated by the Report, which can amount 

to High Treaſon. 


SECT. 6. Bur a bare Conſpiracy for effecting a Ri- SECT.s6. 
ſing for the Purpoſes mentioned in the two preceding Sec- 
tions and in the next, is not an Overt-A& of Compaſſing 
the King's Death. Nor will it come under any Species of 
Treaſon within the 25. E. 3. wnleſs the Rifin 2 Dffefted 1. Hale 133. 
And in that Caſe the Conſpirators as well as s Actors will 
All be equally Guilty. For in High Treaſon of all Kinds, 

All the Participes Criminis are Principals. 

Ir muſt be admitted that Conſpiracies for theſe Purpo- 
ſes have been adjudged Treaſon. But thoſe Judgments 
were founded on the Temporary Act of 13. Elix. which 
made Compaſſing to Levy War, declared by Printing, Wri- 
ting, or Adviſed — High Treaſon during the Life of 
the Queen. 
| = RE Was an Act in the 13. Car. 2. to the ſame Pur- Keiling 19 
poſe on which ſome Proſecutions were founded; but that 
Act expired with the Death of the King. 


SECT. 7. Tux Caſes of Damaree and Purchaſe for de- SECT. 7. 
ſtroying the Mecting-Houſes of Proteſtant Diſſenters, be- 
ing the Laſt in print that have come in Judgment upon the 
Doctrine of Conſtructive Levying War; and having been 
Ruled upon Conſideration of former Precedents, I will ſtate 
them ſomewhat largely from the Printed Trials. 

Taz Indictments charged that the Priſoners withdraw- See 8. St. 
ing their Allegiance &c. and Conſpiring and Intending to 7 "on 
Diſturb the Peace and Publick Tranquility of the King- 
dom did Traiterouſly Compaſs, Imagine, and Intend to Le- 
vy and Raiſe War, Rebellion, and Inſurrection againſt the 
Queen within the Kingdom: and that in order to com- 

Hhh pleat 


DISCOURSE I.. 


CHAP. pleat and eſſect thoſe their Traiterous Intentions and Ima - 
II. 


ginations, They on the Day f at 

une People to de Number gp And 

and Arrayed in a Warlike Manner &c. then and there Trai- 

terouſly Atembled, did Traiterouſly Ordain, Prepare, and 

. againſt che Duty of their AL 
legiance &c. 


Ir upon the Trial of theſe Men, which Hane. 
Xx ed in the Students Gallery + at the Old Bayly, that upon 
S - the 1. March 1709 during Dr. Sacheverel['s Trial, the Rab- 
| ble who had attended the Doctor from Hz 9675" to his 
Lodgings in the Temple, continued together a ſhort Space 
in the King's Bench Walks, crying among other Cries of 
the Day, Down with the Presbyterians. 
Ar length it was ed, by Whom it was not known, 
to pull down the Mecting-Houles, and thereupon the Cry 
became general, Down with the —— lone - 4 and ſome 
Thouſands immediately moved toward a Meeting-Houſe 
of Mr. Burges a Proteſtant Diſſenting Miniſter; the Defen- 
dant Damaree, a Waterman in the Queen's Grrinine.nnd i in 
Her Livery and Badge putting Himſelf at the Head of 
Them, and crying Come on Boys, I'll lead you, Down with 
the Meeting-Houſes. They ſoon demoliſhed Mr. Burges's 
and burnt the Pews, Pulpit, and other Materials in Lin- 
coln's-Inn Fields. After They * finiſhed at that Place, 
They agreed to proceed to the Ref? of the Meeting-Houjes. 
And hearing x the Guards — — to dif] N 
them, They agreed for the prom Diſpatch to divide into 
ſeveral Bodies, and to attack different Houſes at the ſame 
Time. And many were that Night in part demoliſhed and 
the Materials burat in the Street. 
Tu Priſoner Damaree put Himſelf at the Head of a 
Party which drew off from 2 — 
liſhed a Meeting Houſe in Drury-Lane, and burnt the Ma- 
terials in the Street; nn ag ence 
* down that Night. ü 


+ This liede Genre is mentioned. for the Se of the Studexts of the Igpa of 
Court ; who coming p ly habited in Students Gowns have a Right to the Uſe of the 
Middle Gallery pry, "Hand of the Court during the Trab. The Officers who 
make Mone 2 the Galleries have ſometimes behaved with Rudeneſs towards the Stu- 
dents 3-Out . ns Enya Wo {0 14 
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Walz the Materials of this Houſe were burning, the CH AP. 
Priſoner Purchaſ# who had not, for aught appeared, been II. 
before concerned in the of that Night, came up 
to the Fire very Drunk; and with his Drawn Sword in his 
Hand, E the Rabble in what they were doin 
And incited them to Reſiſt the Guards who were then Jul 
come to the Fire in order to diſperſe the Multitude. He 
likewiſe aſſaulted the Commanding Officer with his Drawn 
Sword, and ſtruck ſeveral of their Horſes with the ſame 
Weapon. And then advancing towards the Guards cried 
out to the Rabble behind Him, Come on Boys, I'll loſe my 
Life in the Cauſe, I will fight the beſt of Them. 

Uros the Trial of Damaree the Caſes referred to be- 
fore in Sec. 4 and 5. were cited at the Bar, and All the 

Judges preſent were of Opinion that the Prifoner was Guil- 
ty of the High Treaſon charged upon Him in the Indict- 1 
ment. For was a Riſing with an Avowed Intention . 
to demoliſh All Meering-Houſes in general; and this In- 
tent They carried into Execution as far as They were able. 

If the Meeting-Houſes of Proteſtant Diſſenters had been 
erected and ſupported in Defiance of All Law, a Riſing in 
order to Deſtroy ſuch Houſes in General would have fallen 
under the Rule laid down in Keiling with regard to the Keil. 70. 
Demoliſhing A Bawdy-Houſes. But ſince the Meeting- 
Houſes of Proteſtant Diſſenters are by the Toleration-Act 
taken under the Protection of the Law, the Inſurrection in 

the preſent Caſe was to be conſidered as a Publick Decla- 

ration by the Rabble againſt that Act, and an Attempt to 

render it ineffectual by Numbers and Open Force. 

AccorDINGLY Damaree was found Guilty, and had 

Judgment of Death as in Caſes of High Treaſon. 

Bur He was Pardoned and ſoon afterwards Reſtored to 

his Badge and Livery, which He wore to the Death of the 
Queen. Her Majeſty's New Adviſers did not chooſe to have 

the Dawn of their Adminiſtration ſtained with the Blood 

of One of Doctor SacheverelF's able Advocates, * 

verry of © gard to the Caſe of: Purchaſe, there was 1 

DO of Opinion among the Judges preſent at 

it did not a — * that 
Barber Concern in the Original Riſing, or was pre- 

ſent at the — down any of the Houſes, or any ways 

Hhh2 active 
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CHAP. active in the'Outrages 


II. 


8. St. Tri. 
552. to 557. 


skœr. s. 
bellion, or with Enemies in Acts of Hoſtility, will make a 


Day, Week, or Month. That perhaps would be impoſſi- 


| { 
DISCOURSE I. * 
of that Night; except his Behaviour 
at the Bonfire in Drury-Lane, whither He came by meer 
Accent, for aught ap d to the contrary 

'Tasz “ 2 the Direction of th the _ find 
a ener Verdict to the Effect already mentioned. 

Urox this Special Verdict, which in Subſtance took in 
the whole Tranſaction on the Firſt of March, the Judges 
unanimouſly Reſolved, That for the Reaſons mentioned at 
Damaree's Trial, He and the Others concerned with Him 
in the Demoliſhing and Rifling the Meeting-Houſes were 
Guilty of High Treaſon in Levying War againſt the 

ueen. 

hy. s to the Caſe of Purchaſe, Chief Juſtice Trevor, Juſ- 
tice Powell and Baron Price were of Opinion that upon the 
Facts found, he was Not _—_ of = Charge in the In- 
dictment. But All the reſt of the Judges Tiffered from 
Them. Becauſe the Rabble was In Aſſembled, 
and in the very Act of Levying War when Purchaſe joined 
Them, and encouraged Them to proceed, and aſſaulted the 
Guards, who were ſent to ſuppreſs Them. All this being 
done in defence and ſupport of Perſons engaged in the very 
Act of Rebellion, involved Him in the Guilt of that Treaſon 
in which the Others were en 

THis Man likewiſe was Pardoned. His Caſe in Point 
of Law and of real Guilt too, came far ſhort of Damaree's. 


SECT. 8. Tus joining with Rebels in an Act of Re- 


Man a Traitor : in the one Caſe within the Clauſe of Le- 
vying War, in the other within that of Adhering to the 
King's Enemies. But if this be done for fear of Death, 
and while the Party is under Actual Force, and He taketh 
the firſt Opportunity that offereth to make his Eſcape, this 
Fear and Compulſion will excuſe Him. It is however in- 
cumbent on the Party who maketh Fear and Compulſion 
his Defence, to ſhew to the Satisfaction of the Court and 
Jury that the Compulſion continued during all the Time 
He ſtaid with the Rebels or Enemies. 

I will not ſay that He is obliged to account for 


ble. And therefore if an original Force be proved, 0 
e 


OF HIGH TREASON. 


and was prevented; or that He did get off and was 
forced or that He was narrowly. ke and all 
Paſſes guarded ; or from other Circumſtances, which it is 
impoſſible to ſtate with Preciſion but when proved ought 
to weigh with a Jury, that an Attempt to eſcape would 
| have been attended with great Difficulty and Danger; % 
that upen the whole He may be preſumed to have continued 
among them againſt his Will, though not conſtantly under an 
Hua Force or Fear of Immediate Death, theſe Circum- 
ſtances and others of the like Tendency proved to the Sa- 
tisfaction of the Court and Jury, will be ſufficient to ex- 
Fro 
Bu r an A on though ever ſo w unded, 
having Houſes Burnt or Eſtates Waſted or Cattle Deſtroy- 
ed, or of any other Miſchief of the like Kind, will not 
excuſe-in the Caſe of Joining and Marching with Rebels or 
Fus is HIN Rebels or Enemies with Money, Arms, 


Ammunition or other Neceſſaries will Primd facie, make a 


Man a Traitor. But if Enemies or Rebels come with a 
Superior Force and Exact Contributions, or live upon the 
Country at free Quarter, Submiſſion in theſe Caſes is not 
Criminal. For fagrante Bello the jus Belli taketh Place, 
tis the only Law then ſubſiſting. And Submiſſion is a 
— of the higheſt Prudence to prevent a greater Publick 

'AND the bare ſending Money or Proviſions (except in 
the Caſe juſt excepted} or ſending Intelligence to Rebels 
or Enemies, which in moſt Caſes is the moſt Effectual Aid 
that can be given them, will make a Man a Traitor, though 
the Money or Intelligence ſhould happen to be intercepted. 
For the Party in ſending did all He could: + the Treaſon 
2 8 on his Part though it had not the Effect He in- 
4 . | 

Tux Caſes cited in the * did not in Truth turn 
ſingly upon the Rule here laid down, though I think the 


„ Theſe Points were ſo ruled in the Caſe of M. Greuther and of many of the Scotch 
Priſoners on the Special Commiſſion in Surry, A® 1746. V. the Report. 
* So ng pe == in January — oy INS William Greg. MSS. 
racy, rice enten. . i . i 
2185 by the Court rin. 31. of the King, in the 
8 Iii Rule 


the-Prifocce.can [pes that He in earneſt attempted to ef- GH 
II. 
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CHAP. Rule 2 y wall be ſupported. For Greg was indicted 


"= 
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telligence, which in the Caſes of Gyep 
Ropped at the PoſÞ-Office,. was laid as an Overt-A& of Both 


SECT. 9. 


Salk. 6 
= Taz. 
aughan's 

Caſe. 
The ſame 
Caſe. 


for a ng the Death of the Queen, and alfo'for Adhe- 
ring . L ; and Henſeys Indictment was in the 
— and ſo was Lord Preſns cited in the laſt 

Chapter. And the Writing and ſending the Letters of In- 
and Hen were 


» 


the Species of Treaſon. 80 that admitting for 5 
ſake, which is by no Means admitted, that it was not an 
Overt-A& of Aabering, ſince the Letters never came to 
the Enemy's Hands and conſequently no Aid or Comfort 
was actually given, yet the bare Writing and ſending them 
to the Poſt-Office in order to be delivered to the E 
was undoubtedly an Overt-A& of the other Species of 
Treaſon. In Greg's Caſe the Judges did Reſolve that it 
was an Overt-Act of Both the Species of Treaſon charged 
on Him. And in Hzn/zy's the Court adopted that Opinion 
and cited it with Approbation. | 
Txov 6H the Caſes of theſe Men were in Subſtance the 
ſame, the Charge Them varied in one Particular. 
Greg's Indictment that the Letters were ſent from 
the Place where the Venue is laid Juto parts beyond the 
Seas * bg e to be delivered to the Ene- 
en m ter Propriety, and agree- 
26 to the Truth of the | 2 
were ſent from the Place where the Venue is laid, to be de- 
livered in Parts beyond the Seas to the Enemy, As the 
Letters never went Abroad this was undoubtedly * ſafer 
Way of laying the Charge. 


SECT. 9. An Aſſembly Armed and in a War- 
like Manner for any Treaſonable Purpoſe is Bellum Leva- 
rum, though not Belſum Percuſſum. Liſting and Marching 
are ſufficient Overt-Acts without coming to a Battle or Ac- 
tion. So Cruiſing on the King's Subjects under a French 
Commiſſion, France being then at War with Us, was held 


to be Adhering to the King's Bnemies, tote 


Act of Hoſtility was laid or proved. 


® pleaded Guili — —„—-— See ſome Account of him 
Pt ny rt dp ki 
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"ECT, 10. „ 
eee is Le- 
vyin againſt the King. But if upon a ſudden Quar- 
. e OE ages, WA vpn a hbaurhood 
Fu riſe and drive the Forces out of their „That 
would be a _ Miſdemeanor, and if Death ſhould enfue 
it may be Felony in the Aſſailants: but it will not be Trea- 
ſon, becauſe he was no Intention againſt the King's Per- 
fon or Gorerngent.., , 


SECT. 11. Hot vixG' a Caſtle or Fort againſt the 
King or His Forces, if Actual Force be uſed in order to keep 
Poſſefſiong is Levying War. But a bare Detainer, as ſuppoſe 
by ſhutting the Gates againſt the King or His Forces, with- 
out any,other Force from within, Lord Hale conceiveth 
will not amount to Treaſon. But if this be done in Confe- 
deracy with Enemies or Rebels, that Circumſtance will make 
it Treaſon; in the One Caſe under the Clauſe of Adhering 
to the King's Enemies, in the Other under chat of Levy: » 
ing War. 80 if a Perſon having the Cuſtody of a Caſtle or 
Fort deliver it up to the Rebels or Enema, by Treachery 
and. in Combination with Them, this is High Treaſon with- 
in the Act: in the former Caſe tis War, in the 
latter tis Adhering to the King's Enemies. But meer Cow- 
ardice or = though it might ſubject a Com- 


Sander 2 Brk Cole 46 Death br the Marciat: aw, will 


not amount to T reaſon, 


SECT.12. Srarzs in Actual Hoſtility with Us, 
though ap. War be ſolemnly Declared, are Enemies within 
the meaning of the Act. And therefore | in an Indigment 
en the Clauſe of Adhering to the King's Enemies, it is 
ſufficient to Aver that the Prince or State Adhered to is an 
Enemy, without ſhewing any War Proclaimed. And the 
Fact, "whether War or No, js trigble by the Jury ; and Pub- 
lick Notoriety is ſufficient Evidence 51 the Fact. And if 
the Subject of a Foreign Prince in Amity with Us, inva- 
deth the Kingdom without Commiſſion from his Sovereign, 
He 3s.an Boas, And a Subject of * to 
enen Or if an 

lii 2 Alien 
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II. 
7 St. Tri. 


aughan's 
2 Salk. 
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SECT. 23. 


Tri. 21.22. 
aughan's 
Caſe. Salk. 
634. S. c. 
eil. 20. 
See Chap. 1. 
& 1. 


2.Vent. 316. 
and Vau- 
ghan's Caſe. 


7. W. 3. 


CHAP. Alien Amy adteth i in an Hoſtile Manner . Us under 
a Commiſſion from a Prince or State at Enmity with Us, 
He is an Enemy within the Act. And Adhering to Him is 


Forces. For by This the Common Enemy is ſtrengthened, 


ry to charge particular Facts, where it was not Neceſſary 


ger and Yaughan before cited, and of the Perſons concerned 


1 


DSG R 4 


Treaſon within this Clauſe. n 

80 if a Subject of England maketh Adlual War on the 
s King's Allies engaged with Him againſt the Common Ene- 
my, as was the Caſe of the States-General in our Wars 
France in the time of King Villiam and the late 
Queen, this is adhering to the King's Enemies, though 
No Act of Hoſtility is committed againſt the King or His 


and the King's Hands are weakened. 


SEC T. 13. IN Proſecutions for theſe Treaſons as well 
as for that of Compaſling the Death of the King, an Overt- 
Act of the Treaſon muſt, as I have already obſerved, be 
charged in the Inditment and Proved. This Rule is 
ground on the words of the Statute, which being a De- 
Act muſt be ſtrictly purſued. The words to this 

Purpoſe are «© Where a Man doth Compaſs &. — or if a 
an do Levy War againſt our Lord the King in His 

« Realm, or be adherent to the King's Enemies in His 
„Realm giving them Aid or Comfort in the Realm or 
« Elſewhere, and thereof be [ provablement, i. e. upon full 
60 Fog Attainted of Open Deed.” And therefore it will 
not be ſufficient to alledge Generally that the the Defen- 
dants did Levy War or Adhere. But in the former Caſe it 
muſt be alledged that They did Aſſemble with a Multitude 
Armed and Arrayed in a Warlike Manner and Levyed War. 
And in the latter, Acts of Adherence muſt be ſer forth. 
Bur the particular Facts done by the Defendants or a 
Detail of the Evidence intended to be given need not be ſet 
forth in either Caſe. The Common-Law, as I have 
{aid upon a like Occaſion, never required this Exactneſs: 
and the Statute of King William doth not make it Neceſſa- 


before. This was agreed by the Judges at a Conference on 
the Caſes of Damaree and Purchaſe before cited. MSS. Tra- 
cy and Denton. And in the Caſes of Benſtead, and Meſſen- 


in the Rebellions of 1715 and 17455 it was not thought ne- 
ceſſary. _ CHAP. 


a K 0 - & 4 
- * 8 
v - Aav<- PF - 0 
* 2 * J. 
a þ ? * I N n 
* r, = 


4+ 


7 n 8 
a A * 


or HIGH TREASON. 

6-8-AK DE oe 
Touching the Aci of the 7. William III. for Regu- 
tn Triah in Coe of Treaſon and Miprijo 
of Treaſon. | 


ISH 0 P Burnet informeth Us that this Act paſſed 


pectation of the Perſons then at the Head of Affairs. The 
« Deſign of it, He faith, ſeemed to be to make Men as 
ce ſafe in all Treaſonable Practices as poſſible.” This is a 


in either Houſe of Parliament, and might have been f| 
But I believe it was the Language of Many, and the Op; 
nion of Some of the Party with which © Biſhop 150 
connected. 
H ap the Bill required Two Witneſſes to the Same Fact 
at the Same Time, as his Lordſhip faith it did, it would 
indeed have rendered Men very ſecure in Treaſonable Prac- 
tices : but then it will be difficult to reconcile this to what 
He faith in a few Lines afterwards. For after ſetting forth 
the Subſtance of ſome of the Principal Clauſes, particularly 
That relating to Two Witneſſes to the Same Fact at the 
Same Time He addeth, All theſe Things were in them- 
« ſelves juſt and reaſonable : and if they had been moved by 
ce rr Men and at another Time, oy would have met 
« with little Oppoſition.” 
Ts Bill did not come to the Royal Aﬀent during the 
Seſſion it was brought into Parliament. For the Clauſe 
which requireth that All the Peers ſhall be Summoned up- 
on a Trial of a Peer for Treaſon or Miſpriſion of Treaſon, 
a Proviſion founded in ſound Senſe and ſtrict Juſtice, was 
added by the Lords: and the Bill with that Amendment 
ſent back to the Commons, who diſagreed to the Amend- 
ment: and ſo the Bill dropped for that Seſſion. 
Ix a Subſequent Seſſion the Commons ſent up their own 
Bill again, and the Lords added their Clauſe, which faith 
the Hiſtorian, © was not eaſily carried; for Thoſe who 


Kkk « it, 


after a long Struggle, contrary to the Hopes and Ex- 161 


grievous Imputation on the Perſons who forwarded the Bill 


e withed well to the Bill looked on this as a Device to loft 


Burnet V. 2. 
14. 143. 
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; toot. 


SECT. 2. 
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DISCOURSE 1. 


<« it, as no doubt it was, and therefore oppoſed it: but con- 
« trary to the Hopes of the Court the Commons were ſo 
C defirous of the Bill, that when it came down to Them 
60 Agreed to the Clauſe. And ſo the Bill paſſed and 
ce had the Royal Aſſent.“ 


$ous R ions might be made upon the Spirit of 
Faction which poſſeſſed both Sides, in this Co ition of 
Parties, but I forbear. And proceed to offer a few Obſer- 


vations on the ſeveral Parts of the Act. 


SECT. 1. My firſt Enquiry will be, What Treaſons 
are within the Act, and How the Law ſtandeth with re- 
gard to Thoſe that are Not, By the general Tenor of the 
Act it extendeth to ſuch High Treaſons only whereby any 
Corruption of Blood may or ſhall be made to the Offen- 
re nene g er apps 
« ſons.” 1 22 

Tux Firſt and Second Sections are expreſly confined to 
thoſe Treaſons, and the Miſprifion of them : and All the 
other Clauſes, except thoſe relating to the Trial of Peers, 
and to the Rejection of Evidence of Overt-Acts not laid in 
the Indictment, uſe Words of plain Reference to the Trea- 
ſons mentioned in the Firſt and Second Sections. And the 
13” Section expreſly excludeth the Treaſons of Counter- 
feiting His Majeſty's Coin, the Great Seal, Privy Seal, Sig- 
net, and Sign Manual. l. | 

Tux Cale of Petty Treaſon therefore ſtandeth upon the 
foot it did before this Act, and fo do the Treaſons that are 
expreſly excluded. And All the Treaſons created by Acts 
Saving the Corruption of Blood ſtand hkewiſe on the ſame 


Tus Statutes. Saving the Blood are, 5 Eliz. c. 1. 8. 10. 
1 L. a. concerning the Papal Supremacy, 5 Elis. c. 11.— 
18 Elia. c. 1. — 8, 9 V. 3. c. 25. and 15, 16 Geo. 2. c. 28. 
2 the Coin. I do not recollect any more of that 


| SECT. 2. Havine mentioned theſe Adds Saving the 
Corruption, of Blood, I will take notice of a remarkable 
Difference in the wording of Them, thaugh ſomething fo- 


ien ta the preſent Enquiry. They all agree in 6 4 
| Blood, 


OF HIGH TREASON. 


Blood, but the As of Queen E/iz. go further and pro- 
vide that . No Forfeiture of Lands ſhall be But during the 
« Life of the Offender.” Theſe Words are omitted in the 
AR of King Millar and in that of His Preſent Majeſty. 
And therefore with regard to the Treaſons created by theſe 
Acts, the Lands of the Offender will be Forfeited to the 
Crown, though the Blood of the Heir remaineth Uncor- 
ru 

Ix the Caſe of Felony, a bare Saving the Corruption of 
Blood. preſerveth the Deſcent to the Heir; becauſe in that 
Caſe the Lord of the Fee becometh intitled by way of meet 
Eſcheat, propter defectum Sanguinis; and conſequently 
while the Blood of the Heir remaineth Uncorrupted there 
can be no Eſcheat. But in the Caſe of High Treaſon the 
Forfeiture, ſometimes but improperly called the Royal E, 
cheat, accreweth to the Crown of whomſoever the Land is 
holden, propter delictum tementit, And doubtleſs the Of- 
fence is not purged by ſuch Saving Clauſe, though the 
Blood of the Heir is Saved. 

Tus Diſtinction was taken in a Cauſe in the Exchequer 
in May 1709, between Nirton (a Truſtee for Baron Lovell) 
and Horton and Others. One Horton had a Leaſe to Him 
and his Heirs during Three Lives, and was Attainted for 
One of the Treaſons touching the Coin created by the 8 
and 9g" of King William. Baron Lovel got a Grant from 
the Crown of this Leaſe. It was held by Ward and Bury, 
Price diſſenting, that this Leaſe was Forfeited to the Crown, 
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III. 


and Decreed accordingly. And in January 1709, the De- 


cree was Affixmed in Partiament by Advice of All the Juſ- 
tices of Both Benches, except Holt, who was abſent, and 
Powell who diſſented. Trevor and Tracy held that there is 
no Difterence between fuch a Leafe and an Eftate of Inhe- 
ritance ; for the Heir under fuch a Leaſe taketh by De- 
ſcent, to which Powe/} agreed. But moſt of the Fudges 
confined themſelves to the Caſe of a Freehold Leaſe ; and 
would not give any Opinion with regard to an Eſtate of In- 


SECT. 3. A Queſtion may poſſibly be made Whether 
the Benefit of this Act is to be extended to All Treaſons 
working Corruption of Blood created by Subſequent Afts, 
Kkk2 wherein 


MS. Tracy, 


and Salk. 85. 
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CHAP. wherein the Benefit of the Act is not ſaved by Special Pro- 
III. viſoe: becauſe the Legiſlature, which is preſumed to do 

9. W. z. e. 1. nothing in Vain, hath in ſome Inſtances made expreſs Pro- 

14. pviſion Mt that Purpoſe. I ſhould not have mentioned this 

as a Matter of Doubt if Lord * Hale had not in a ſimilar 

Caſe, I mean touching the Extent of the Statutes of E. 6, 

entertained a Doubt grounded on the ſame Preſumption. 

For My part, I think the Benefit of the A& ought to be 

extended to Proſecutions for All manner of High Treaſons, 

Morling Corruption of Blood and not within the Exceptions, 

though created by Acts ſubſequent to it. The Words of the 

Act take in every poſlible Caſe, All and Every Perſon or 

ce Perſons that ſhall be Accuſed or Indicted for High Trea- 

ce ſon &c. the Principles and Views upon which the Le- 
giſlature proceeded, as they are ſet forth in the Preamble, 
will govern every future Caſe under the like Circumſtan- 
ces. And the known Rules of Conſtruction oblige Us to 

Conſtrue an Act ſo beneficial, as Liberally as may be; that 

is, to extend it as far as the Letter, and eſpecially the viſi- 

ble Scope and Intention of it will warrant Us. 

4 ARGUMENTS founded on a general Preſumption of 
the Wiſdom and Circumſpection of the Legiſlature always 
will and ought to have their Weight. It hath been ſaid, and 
many times with great Propriety, that the making Special 
Proviſion in certain Caſes by Statute implieth that the Law 
had not before provided for thoſe Caſes ; For the Parlia- 
ment doth Nothing in Vain. This is a good general Rule, 
but it is very well known not to be Univerſally true. But 
admitting it was ſo, yet many valuable Purpoſes, which 
Wiſdom and a juſt Concern for the Publick Welfare will 
ſuggeſt, may be anſwered by an expreſs Proviſion, not in 
itſelf of abſolute indiſpenſible Neceſſity: ſometimes for re- 
moving Doubts where different Opinions have been enter- 
tained ; and at other times out of abundant Caution for 
obviating Doubts that poſſibly may ariſe. The Inſtances of 
Both kinds are numerous and need not be mentioned in 

this Place. One I will mention becauſe it cometh very near 
to the preſent Caſe, and naturally falleth into a Diſcourſe 
concerning Trials in Caſe of High Treaſon. 


ion. 


E 10 1. Hale 5. 2. Hale 287.288. the learned Author ſpeaketh with great Un- 
u „ 


upon the 
THE 
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univerſally Known and as well. Eſtabliſned as any Right 
can poſſibly be. It is a Conſtitutional Right Recognized 
by: Magna Charta. And yet We find ſpecial Savings of the 
Right of Peerage in many of the Acts of Parliament crea- 
ting new Treaſons about the time of the Reformation, and 
down to the Reign of James the Firſt. Though many of 
thoſe Acts had before declared, that the Offenders being 
Convicted according to due C var fo of Law, ſhall Suffer and 
Forfeit &c. which rendered an expreſs Proviſion faving we 
Rights of Peerage quite needlels. * 

TES E Savings might poſſibly be inſerted out of —— 
dant Caution, leaſt it ſhould be argued (there were I doubt 
in thoſe days Tools of Power capable of arguing ) that the 
Privilege being founded on Immemorial Uſage, could not 
take place with regard to Treaſons Created within time of 
Memory. They might, I ſay, poſſibly be inſerted to ob- 
viate that Doubt. And with better Colour of Law and 
Reaſon, they might be inſerted in the Statutes for the Trial 
of Treaſons committed in Foreign Parts or on the High 
Seas; in order to take the Caſe of Peers out of the general 
Words, by which new Juriſdictions unknown to the Law 
with power to Hear and Determine ſuch Offences were 
created. But even in thoſe Caſes the Saving was in My 
Opinion quite unneceſſary unleſs by way of abundant Cau- 
tion, though I confeſs Stanford in the Paſſage laſt referred 
to in the Margin thinketh otherwiſe. For Conſtitutional 
Fundamental Rights will not be Abrogated by — 
Words in Statutes made for Special Pu 
IT is plain that the Legiſlature in — Times 
thought the ſaving Clauſe unneceſſary in any Caſe whatſo- 
ever. For it is not inſerted in one Act now in-force)Crea- 
ting a New Treaſon, ſince the Revolution.“ Though in 
Some of them Proviſion is made ſor the Trial of ſuch Trea- 
ſons in any County within the Kingdom, if perpetrated in 
Foreign Parts. And in the Clauſe inſerted in the 7 of 
Queen Anne for the Trial of Foreign Treaſans and T 


* The Temporary Act agniaſt Mutiny and. Dafurion made l Queen's Lentil time 


Felony by thoſe Acts. alſo for giving the Benefit of the 7 of Ki Witltam to all 
Perſons upon Trials for ſuch Treats, ing 7 1 1 


LI! . 


have Clauſes faving the Ri Right of Peerage with regard to the Offences made Treaſon or 
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ſons committed on the High Seas in the Court of Juſti- 
ciary in Scotland or by Special Commiſſion ; in conformity 
to the Statutes of H. 8. made for that Purpoſe, there is no 
Saving of the Right of Peerage. But had the Saving been 
judged abſolutely Neceſſary it would have been inſerted in 

Act Creating a New Treaſon, and above All in that 


I laſt mentioned; and likewiſe in every Act Creating a New 


SECT. 4. 


Felony. For New Felonies and New Treaſons ſtand in this 
reſpect upon the ſame Foot. 
By Parity of Reaſon I conclude that if the Legiſlature 


had thought it of Ab/olute Meceſſity to Save to the Subject 


by ſpecial Proviſo the Benefit of the Act now under Conſi- 
deration, ſuch Proviſo would have been inſerted in every 
Statute Creating New Treaſons fince that time. But the 
Acts of the q. V and 3. 4. Anne before referred to are the 
Only Acts now in force wherein I find it to have been 
done. 


SECT. 4. Wazn I fay that the Statute extendeth to 
ſuch High Treaſons ny which work a Corruption of 
Blood, I would be underſtood to mean ſuch Treaſons where 


the Corruption of Blood ir not ſaved by Statute. For if 


Salk. 85. 
1. Hale 384. 


385. 


SECT. 5. 


High Treaſon ordinarily working Corruption of Blood, (as 
All High Treaſon doth where the Blood is not Saved b 

ſpecial Proviſo,) if fuch Treaſon be committed on the High 
Seas, the Defendant in a Proceeding directed by the Sta- 
tute of H. 8. will be intitled to the full Benefit of this Act; 
notwithſtanding it hath been doubted, I think without juſt 
Grounds, wh a Corruption of Blood is wrought in that 
Proceeding. | | ; , | 


SECT. 5. BERTO RE I conclude this Enquiry touching 
the Extent of the Statute, I will juſt mention the Offences 


of Importing Money Counterfeit to the ſimilitude of Eng- 


lib Coin, Counterfeiting Foreign Coin Legitimated by Pro- 
clamation, and of Importing fuch Coin. Theſe Treaſons 
work a Corruption of Blood, and as ſuch are brought with- 
in the general Purview of the Act; and do not come with- 
in the Letter of the Exception, which in the Caſe of Coin 
mentions only the Offence of Coumter feiting His Majeſty's 
Cain, Whether this Beneficial Law ſhall be extended to 
Th. _ thoſe 
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thoſe Treaſons, or whether by the Rule of Congruity they CHAP. 
ſhall ſtand upon the ſame foot with the Offence of Coun- III. 
terfeiting the Coin of the Kingdom, as in' ſome Caſes All 
Treaſons concerning the Coin do; theſe Queſtions will be 

very fit to be conſidered whenever the Cafes ſhall happen, 

which probably will not be very ſoon. | 

For Proſecutions for the Firft of thoſe Offences have 
been very Rare: and for the Others there can be None, as 
things ſtand at preſent, till the Crown ſhall be adviſed to 
Legitimate ſome Species of Foreign Coin. I know of none 
now Current among Us that is Legitimated, and moſt pro- 
bably none will. For if the Offences of Counterfeiting and 
Diminiſhing Foreign Coin and of Importing ſuch Counter- 
feit and Diminiſhed Coin, which are great Evils, and daily 
growing, were made more Penal than they are at preſent, 

I know of no good End that could be anſwered by Legiti- 
mating any Species of it; on the other Hand I foreſee great 
Inconveniences that would attend it. 

As to the Treaſons which are not within the Act, I ſhall 
be very ſhort in this Place, Treaſon is intitled to the 
Benefit of the Acts of the 1* and 5 of E. 6. as far as con- 
cerns the Point of Evidence; and by 1. 2. Ph, and M. e. 10. 
it is intitled to a Trial according to the due Courſe and 
Order of Common-Law. The Treaſon created by the r* 
of Eliz. already mentioned ſtandeth in Both theſe reſpects . . 
upon the {ame foot. | 

THz other Treaſons not comptehended in the general 
Words or Excepted, relating to the Coin and the Seals &c. 
are likewiſe intitled to a Trial according to the due Courſe 
and Order of the Common-Law, and to all the Advantag 
incident to that Method of Trial, which will be hereafter 
more particularly mentioned. = 

I now proceed to the Other parts of the Act. 

I ſhall not conſider the ſeveral Clauſes in the Order they 
ſtand, but as far as I can, I will range them under the fol- 
lowing Heads. What Privileges the Priſoner is intitled to, 
and What is incumbent on Him previous to the Trial, 
What during the Trial. The Clauſes which do not fall un- 
der theſe Heads will be Laſt conſidered. | . 
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CHAP. __ - 83 | | | 
III. - SECT. 6. TRE Priſoner is to have a Copy of the Whole 
SECT. 6. Indictment, but not of the Witneſſes Names, five Days at 
leaſt before the Trial in order to enable Him to Adviſe 

with his Council thereupon, to Plead and make his De- 

fence; His Attorney or Agent or any Perſon on his behalf 
requiring the ſame, and paying — Fees for the 
Writing thereof, not exceeding 5s for the Copy of any One 
Indictment. / $28, 1 id 

Ap if He deſireth Council, the Court where He is to 

be tried or any Judge thereof, ſhall immediatel y upon re- 

queſt Aſſign Him ſuch and fo many Council, not exceed- 

ing Two, as He ſhall defire : and ſuch — ſhall have 

free Acceſs to Him at all Seaſonable Hours. Lid. 

Hs ſhall likewiſe have a Copy of the Pannel of the Ju- 

rors who are to try Him duly returned by the Sheriff, and 
delivered to Him Two Days at leaſt before his Trial. And 

He ſhall have the like Proceſs to compel his Witneſſes to 
appear at the Trial for Him, as is uſually granted to com- 

pel Witneſſes to appear againſt Priſoners in the like Caſe. 


| Seck. 7. 
JI. An. e. 21. TAE 7 of the late Queen, whenever it ſhall fully take 
= Effect, will make ſome material Alterations in the Law 


touching Copies of the Indictment and Pannel. And there- 

fore before I conclude ſome notice ſhall be taken of it. 

Ar Common-Law no Priſoner in Capital Caſes was in- 

titled to a Copy of the Indictment or Pannel, or of Any of 

the Proceedings againſt Him. Many Perſons, it is true, 

have upon their Arraignment inſiſted on a Copy of the 

Whole Indictment, but it bath been conſtantly denied. It 

. Tri, was denied in the Caſe of Lord Preſton and the Two other 
e Gentlemen indicted with Him, by the unanimous Opinion 
of the Judges preſent, who declared that it never had been 

granted, though frequently demanded. And Lord Prefon 

having ſaid that it was granted to Lord Ruſſel, Holt told 

im that He and ſome Other of the Judges preſent who 
ere of Council for that Lord did not adviſe Him to de- 
mand it. For, ſaith He, We knew He could not have 
it by Law.” Lord Pre/ton, not ſatisfied with this Anſwer 
prayed that Counſel I be Aſſigned Him to argue that 
rad Point; 
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Point; which the Court unanimouſly refuſed, it being, CHAP. 
they ſaid, a Point that would not bear a Debate. III. 

Tux Statute of the 46. E. 3. which had been formerly 
inſiſted upon by Priſoners in the like Caſe, was much preſs- 
ed in this. It is not in Print among the Statutes, but an 
Atteſted Copy from the Roll was read at the Priſoner's Re- 
queſt, and is printed in the Trial. It plainly relateth to 
ſuch Records in which the Subject may be Intereſted, as 
Matters of Evidence upon Queſtions of private Right. And 
it Enacteth, „That all Perſons ſhall for the future have free 
« Acceſs to Them, and may have Exemplifications of Them 
« whether they make For or Againſt the King.” This was 
the Opinion of the whole Court. | 2g 

Ix the Caſe of Charnock, King, and Keys, whoſe Trials Ibid. 551. 
came on after the paſling this Act and about a Fortnight 55” 
before it took place, They were denied a Copy of their In- 
dictment; though They argued with a great deal of Plauſi- 
bility that They were within the Reaſon and Equity of the 
Act at that time, as much as They would have been if 
their Trial had been brought on a fortnight later. 

IN theſe Caſes, and in the Caſe of the Aſſaſſines whoſe 
Trials came on before the Commencement of the Act, the 
Priſoners as ſoon as They had Pleaded, had Copies of the 
Pannels delivered to Them; and their Trials were poſtponed, 
that They might be better enabled to Conduct themſelves 
with regard to their Challenges. But this the Court decla- 
red to be matter of Favour, and not of Right. And Coun- 
cil and Sollicitors were permitted to attend Them in Priſon 
previous to their Trials. This likewiſe was an Indulgence 
which They could not claim of /ffri# Right, and in bad 
Times hath been generally Denied. 

Ir will not I hope be thought Superfluous to have ſhort- 
ly Stated how theſe Matters ſtood at Common-Law ; fince 
all High Treaſons not within the Act, and all Felonies, in 
which I include Petit Treaſon, ſtand in theſe reſpects up- 
on the foot of Common-Law. * 

Tuo o the Act mentioneth only the Copy of the In- 
dictment, yet the Priſoner ought to have a Copy of the Cap- 
tion delivered to Him with the Indictment: for This in ma- 
ny Caſes is as neceſſary to enable Him to conduct himſelf in 
Pleading, as the Other. This is now the conſtant Practice. 

Mm m Burt 
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CHAP: Bor if the Priſoner pleadeth without a Copy of the 
III. Caption, as ſome of the Aſſaſſines did, He is too late to 
Ivid. make that Objection, or indeed any other Objection that 

turneth upon a Defect in the Copy; for by Pleading, He 
admitteth that He hath had a Copy ſiaſſiciomt for the Pur- 
poſes intended by the Act. 

4.5. Tri By the Letter of the Act the Copy is to be delivered five 

Lowick. Days before the Trial. But upon the true Conſtruction of 

Cranburn. jt, the Copy after the Bill is Found, for till then it is no In- 

dictment, ought to be delivered five Days before the Day 

of Arraignment, for that is the Priſoner's Time for Plead- 

ing. And the five Days muſt be Exclufive of the Day of 

Delivery and the Day of Arraignment. * So with regard to 

the Copy of the Pannel, the Two Days muſt be Exclufive 

of the Day of Delivery and the Day of Trial. Theſe Points 

have been long ſettled, and are now matters of conſtant 
Practice. 

4. St. Tri. THrouGn the Words of the Statute are, that the Pri- 

es. t9.055- ſoner ſhall have a Copy of the Pannel duly returned by the 

Sheriff, yet if the Copy ſhould happen to be delivered be- 

fore the Return of the Precept, which upon a bare Com- 

miſſion of Oyer and Terminer is commonly made return- 

able on the Day intended for the Trial, it will be ſufficient. 

For it ſatisfieth the Words of the Statute and anſwereth all 

the Ends of it. ö | 

Tu Little Tra& intituled “ The Method of Trial of 

« Commoners in Caſes of High Treaſon” publiſhed in the 

Year 1709 by Order of the Houſe of Lords directeth that 

But V.7.4n. the Additions of Dwelling-Places and Profeſſions of the Ju- 
© 21. in. rors be inſerted in the Copy of the Pannel ; but the AR 

| doth not require that Exa&tneſs, and the Practice is other- 

wiſe. 

Ir the Priſoner would avail Himſelf of any Defe& in the 

Indictment by Miſwriting, Miſpelling, Falſe or Improper 

Latin, He muſt take his Exceptions, before Evidence given 
in Open Court, theſe are the Words of the Act. ( Sect. g.) 


* Upon the Commiſſions which ſat in Surry and in the North for the Trial of the Re- 
bels in the Year 1746, the Five Days, as I have already ſaid, were likewiſe Excluſive 


of an intervening That not being thought a proper Day for the Priſoner's advi- 
ing for his Defence. It was fo Ordered upon a like Com- 


ag with his Counſel or proper 
miſſion in the North in the Year 17 16 fat greater Cautioh and to obviate all Objections. 
But the Statute doth not require it. 
Bur 
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Bur though the Act is thus Worded, the Conſtruction of CHAP. 
it hath been, that Exceptions grounded on thoſe Miſtakes III. 
muſt be taken before Plea Pleaded. And in the Caſes of Cap- 
tain Yaughan already cited and of one Sullivan at the Old 5. St. Tri. 
Bayly, Oktober 1715, and of Mr. Layer, the Court refuſed ple and " 
to hear ſuch Exceptions after Plea. It is true that in Cran- Paton. . 
burne's Caſe the Court did permit his Council to take thoſe 4. St. Tri. 
Exceptions after Plea, and in Rookwood"s after the Jury was 
Sworn. ' But it ought to be remembered theſe were Indul- 
gencies to the Priſoners upon a New Act, and before the 
Practice was ſettled to the Contrary, as it now is. 

I come now to the Privileges the Priſoner is intitled to 


during the Time of his Trial. 


SECT. 7. Hs is to have the Aſſiſtance of his Council SECT. 7. 
throughout his Trial, to Examine his Witneſſes, * and to 
Conduct his whole Defence as well in point of Fact as up- 
on Queſtions of Law. (Se. 1.) 

Ar Common-Law no Council was allowed upon the I{- 
ſue of Guilty or Not Guilty in any Capital Caſe whatſo- 
ever, except upon Queſtions of Law. And then only in 
Doubtful, not in Plain Caſes. I am far from diſputing the 
Propriety of this Rule while it is confined to Felony and 
the Lower Claſs of Treaſons concerning the Coin and the 
Seals. I know many things have been thrown out upon 
this Subject, and Inconveniences ſome Real ſome Imagina- 
ry, have been ſuggeſted by Popular Writers, who ſeem to 
have attended fingly to thoſe on One fide of the Queſtion, 
But it is impoſſible in a State of Imperfection to keep clear of 
all Inconveniences; though Wiſdom will always direct Us 
to the Courſe which is ſubject to the Feweſt and the Leaſt. 
And this is the utmoſt that Human Wiſdom can do, 

I x State-Proſecutions which are the Objects of this Act, 
and are carried on by the Weight of the Crown and too of- 
ten in the Spirit of Party, and are generally conducted by 

Gentlemen of High Rank at the Bar, it is extremely rea 
ſonable to allow the Priſoner the Aſſiſtance of Council, to 
the full Extent of the Act. But this the Common-Law did 
not allow. Accordingly it was refuſed to every Perſon con- 


N. B. By 1. An. c. 9. the Witneſſes for the Priſoner are to be upon Oath in all Ca» 
fes of Treaſon or Felony. 
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Stra. 824. 
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SEC T. 8. 


e ſent, not to what it will be To-morrow, We are upon 
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this A& had paſſed the Royal Aſent, but before the Com- 
mencement of it. And in Sir William Parkins's Cale the 
very Day before the Act took place, Holt ſaid upon the 
Occaſion, © Me muſt conform to the Law as it is at Pre- 
our 
« Oaths ſo to do.” Council as to matters of Fact was like- 
wiſe denied to Lord Hinton and to Lord Lovat, being in 
the Caſe of an Impeachment which is excepted * out of the 
Act. But all the Priſoners I have mentioned had, through 
the Benignity of the Times, Council to attend Them in 
Priſon previous to their Trials, e 
Uyon the Trial of Iſſues that do not turn upon the 
Queſtion of Guilty or Not Guilty but upon Collateral Facts, 
Priſoners under a Capital Charge whether for Treaſon or 
Felony, always were intitled to the full Aſſiſtance of Coun- 
cil. Humpbry Stafford in the 1* of Hen. 7. had Council 
on his Plea of Sanctuary. Roger Jobmſom whole Caſe is be- 
fore Reported had Council on the Error in Fact aſſigned 
by Him for Reverſing his Outlawry, though in a Caſe con- 
cerning the Coin. And ſo had John Harvey and every Pri- 
ſoner in the like Caſe with Him upon the Iflue taken up- 
on the ſeveral matters alledged in the Suggeſtion filed on 
the Part of the Crown, purſuant to the Act of the 19" of 
the King. | 


SECT. 8. I come now to the Head of Evidence which 
divideth itſelf into two Branches. V bat Number of Mit- 
neſſes doth the Act require, and What Matters may be 


given in Evidence. And though I have poſtponed the Con- 


ſideration of this Part of the Act to this Place, yet what- 
ever will be ſaid with regard to Evidence at the Trial, muſt 


be applied to the Evidence which ſhall be given an the In- 


diciment. 
I know a Difference hath been taken in the Conſtruction 


; E the Statutes of E. 6. and of Ph. and Ma. between the 
n 


dictment and the Trial. But this Diſtinction is entirely 
without Foundation even upon the Foot of thoſe Statutes. 


* By the 20ʃ of His preſent Majeſty Council is allowed in the Caſe of an Impeach- 
ment. And with great Reaſon, ſince the Defendant is ſtrugling under the whole Weight 
of the Commons of Great Britain. 

But 
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But the preſent Act hath not left room for that Diſtinction. CHAP, 
It Enacteth that no Perſon ſhall be Indifed, Tried, or III. 
ce Attainted of any Treaſon whereby any Corruption of 
« Blood may be made .to the Offender or his Heirs or of 
ce the Miſpriſion of ſuch Treaſon, but upon the Oaths of 
« Two lawful Witneſſes; either Both to the ſame Overt- 
« Af, or One of them to One and Another to Another 
<« Overt-A& of the /ame Treaſon: unleſs He ſhall willing- 
ly and without violence in Open Court confeſs the ſame. 
« Or ſhall ſtand Mute, or refuſe to Plead, or in Caſes of 
« High Treaſon ſhall Peremptorily Challenge above the 
“Number of 35 of the Jury.” {Se&. 2.) 

PRO VIDEO that any Perſon being Indicted as afore- 
« ſaid for any of the ſaid Treaſons or Miſpriſions, may be 
« Qutlawed and thereby Attainted. And in Caſes of the 
« High Treaſons aforeſaid where by the Law, after ſuch 
« OQutlawry, the Party Outlawed may come in to be Tried, 
« He ſhall upon ſuch Trial have the Benefit of this Act.“ 
(Seft. 3.) * 

« AND it further Enacteth and Declareth that if Two 

cc or More diſtinct Treaſons of divers Heads or Kinds ſhall 
ce be alledged in One Bill of Indictment, One Witneſs to 
« One of the ſaid Treaſons and Another Witneſs to An- 
« other of the ſaid Treaſons ſhall not be deemed Two 
ce Witneſſes to the ſame Treaſon within the meaning of the 
Act.“ (Set. 4.) 1 | 

I'T hath been generally agreed, and I think upon juſt 3. Infl. 26. 
Grounds, | (though Lord Coke hath advanced a contrary 
Doctrine) that at Common-Law One Witneſs was ſufficient 
in the Caſe of Treaſon as well as in every Other Capital 
Caſe. The only Difficulty hath been upon the Conſtruc- 
tion of the Statute of Ph. and Ma. whether that Act hath 
Repealed the Statutes of E. 6. as far as they make Two Mit- 
neſſes neceſſary in All Caſes of Treaſon. . | 
Ix may poſlibly be judged needleſs at this time to enter 
far into this Inquiry. But ſince the Statutes of E. 6. plain- 
ly extend to Petit Treaſon and the Act now under Conſi⸗ 
deration as plainly doth not, it will Not be time altogether 
miſpent to clear up this Point. For Petit Treaſon ſtandeth 
in this Reſpect ſingly on the foot of the Statutes of Ed. 6. 


Nnn I do 
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II. 


Dy. 99. 100. 


1. St. Tri. 


DISCOURSE I - + 
1 d6 not find upon looking over the * State Trials that 
in Ctown-Proſecutions any great regard was paid to the 
Acts of E. 6. for near a Century after they were paſſed ; or 
indeed to the common well-known Rules of Legal Evi- 
dence, Though the Authors who wrote in thoſe Days do 
ſometimes ſpeak of the Acts as then in force. In the Caſe 
of Williams Thomas, when they were undoubtedly in force, 
they were rendered quite Nugatory by this very extraordi- 
nary Reſolution, that One Witneſs of bis own Knowledge, 
and Another by Hearſay tou Him, though Ar TE TRA 
ox Fouxrtyu Hand, made Two Witneſſes or Accuſors 
within the Acts. And in the Caſe of Sir Vicholas + Throck- 
morton which came to Trial the ſame Term, no ſort of re- 
gard was paid to them. For though the Priſoner ſtrongl 
inſiſted on the Benefit of them, particularly of That whi 
requireth the Witneſſes to he brought face to face upon the 
Trial, the Council for the Crown went on in the method 
formerly practiſed, reading Examinations and Confeſſions 
of Perſons ſuppoſed to be Accomplices, ſome Living and 
| lately Hanged for the ſame Treaſon. 
Ix many of the ſucceeding Trials the Priſoners were 


7 


told that the Statutes of Edw. the 6 were repealed, parti- 


cularly That which required Two Witneſſes face to face; 
That this Law had been found to the Crown ; 
that Witneſſes may be prevailed upon to Unſay in Court 
what they have Said upon their Examinations ; that the 
Confeſſions of Perſons accuſing themſelves are the ſtrongeſt 
of all Evidence againſt their Accomplices ; That their Part- 
ners in Guilt are the Gens de our Condition the Statute of 
Treaſons ſpeaketh of; And that Confeſſions, though not 


figned by the Party, are of equal Weight with thoſe that 


are Signed. This every Man who will do ſo much Penance 
as to read over the State Trials during the Reigns of Queen 
Eliz. and King fame: will find to have been the Doctrine 
and Practice of the Times. And I do not ſee that the Caſe 
of Sir M alter Raleigh, whoſe Trial having been long ſince 
Pritited and prefixed to His Hiſtory hath been more gene- 


See the State Trials from the 1* Queen Mary to the Reſtoration. 

+ Theſe Caſes came on in Eafter Term 1. Mar. and the Parliament of the 10 and 20 
Pb. and M. did not meet till November following. | 

t The Words of the Statute are, Et de ceo ſeit provablement Attaint - par Gent de lour 


Condition ; meaning plainly the Judicium Parium required by Magna Charta, all 
* * 
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rally Read and Cenſured than Others, I. do not ſee that CHAP. 
That Caſe, always excepting the extraordinary Behaviour HI. 
of the King's Attorney, did in point of Hardſhip differ Cate. 

In fucceeding Times, when People of all Ranks and 
Parties had in their Turn been learning Moderation in the 
School of Adverſity, Light began to dawn upon Us. Lord 
Coke, after his Diſgrace at Court had given Him Leifure for 3. Inf. 24. 
Cool Reflection, was of Opinion that the Statutes of Ell. 

6" touching Evidence are Not R by 1. 2. Pb. and 
Ma. that Two Witneſſes are Still required in Caſes of Trea- 
ſon ; not barely upon the Indictment, which He Stateth 
as an Opinion entertained by Some, but alſo upon the 
Trial. This as far as I can colle& from the Paſſages I have 
2 the Reſult of all his Searches into this Matter; 

ough He doth not in Part of the Paſſage expreſs 
Himſelf with that hike aa Preciſion which the Impor- 
tance of the Subject required. 

In the Caſe of Mr. Love, Hale who was Council for 2. St. Tri. 
Him, inſiſted that Two Witneſſes are neceſſary upon the 177 anlyy. 
Trial in Caſe of Treaſon, upon the foot of the Statutes of 
Edw. the 6" not Repealed, He ſaith, in point of Teſtimony” 
by the Statute of Ph. and Ma.; And one of the Council on Sir Tho. 
the fide of the Proſecution, who upon the whole argued n = 
with Candour, admitted that the Statutes of E. 6. are not 
Repealed by that of Ph. and M. and that Two Witneſſes 
are ſtill neceſſary; But inſiſted, that One Witneſs to One 
Overt-Act, and Another to Another Overt-A& of the ſame 
Species f Treaſon are Two ſufficient Witneſſes within the 
Acts. This Gentleman was the Firſt I have met with who 
conſidered the Point in this Light; in which, as I ſhall 
ſhew preſently, it hath been confidered ever ſince the Re- 
ſtoration. | 

Haus in his Summary is clear that the Statutes of Ed. Sum. 262. 
6. require Two Witneſſes to the Petit Fury in the Caſe of 
Treaſon. And this, faith He, ſtandeth notwithſtanding 
the Stat. of the 1. 2. Ph. Ma. But in his Hi of the 
Pleas of the Crown He ſpeaketh more doubtfully. He 
ſaitPin One place, that it hath been held by Many that the 1. Hue 296. 
Statutes of E. 6. are ſtill in Force notwithſtanding 1. 2. 

Ph, M. In Another, that Two Witneſſes are required p- 
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2. Hale 286. 
1. Hale 298. 
to 300. 


1. Hale 306. 
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on the Indicti ment, not upon the Trial. In a Third, after hay- 
ing ſaid that it is agreed on all Hands that the Stat. of Ph. 
and M. taketh away the Meceſſiey of Two Witneſſes on the 
Trial, He p to conſider the Opinion of thoſe who 
argued that the Trial being the Sole Object of that Statute, 
it did Not take away the Neceſlity of Two Witneſſes on the 
Indictment, fince the Indictment and Trial are in their 
Opinion two diſtinct Things. 

H x then offereth many ſtrong Reaſons founded on great 
Authority againſt that Diſtinction; and ſheweth that the 
Indictment ought to be conſidered as inſeperably incident 
to the Trial and in truth a Part of it. And concludeth 
thus, ** And thus the Reaſons ſtand on both ſides; and 
<« though Thoſe ſeem to be ſtronger than the Former, yet in 
« a Caſe of this Moment it is ſafeſt to hold That in Prac- 
« tice which hath leaſt Doubt and Danger, eſpecially in 
<« Caſes of Life.” Thus far the Learned Judge appeareth 
to have been Doubtful az /zaff, to ſay no more, But in 
another Paſſage ſpeaking of Informations in Capital Caſes 
taken by Magiſtrates upon Oath, and in what Caſes and 
under what Reſtrictions they may be read in Evidence, He 


- faith, © Though Informations upon Oath taken before a 


9. 


&« Juſtice of the Peace may make a good Teſtimony to be 
e read againſt the Offender in Caſe of Felony where the 
« Witneſs is not able to Travel, yet in Caſe of Treaſon: 
cc where Two W * are required ſuch an Examination is 
te not allowable; for the Statute requireth, that They (if 
« living) be produced upon the Arraignment in the Pre- 
« ſence of the Priſoner, 49 the end He may croſs- examine 
„Them.“ The Statute his Lordſhip mentioneth can be no 
other than the 5. 6. Z. 6. Some other Paſſages I might 
have cited from the Hiſtory of the Pleas of the Crown, 
where the Learned Author fluctuateth between two oppo- 
ſite Opinions upon this Point, but theſe are ſufficient. 
KEILING Reporteth that at a Conference among the 
Judges 2 to the Trial of the Regicides, it was 
eed that the Law requireth Two Witneſſes in the Caſe 


ol Treaſon; but that One Witneſs to One Overt-A& of 


Compaſſing (for Compaſſing the King's Death waP the 
Treaſon then under Conſideration) and Another Witneſs 


to Another Act of Compaſſing, make Two Witneſſes of 


Compaſſing. 
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Compaſſing. He afterwards ſpeaketh very doubtfully upon CHAP. 

this Point; and at length faith, that it ſeemed to Him III. 
that One Witneſs ir ſufficient in Treaſon, and that the 1. 2. P. 18. 40. 
Ph. and M. had Repealed the Statutes of E. 6: 

Ar Lord Staſford's Trial the Neceſſity of Two Wit- 3. St. Tri. 
neſſes was treated as a Point beyond all Doubt. But his 
Lordſhip infiſting that there ought to be Two to each Overt- 

Act, All the Judges preſent delivered their Opinions /eria- 
tim, and declared that One Witneſs to One Overt-Act, and 
Another to Another Overt-A& of the ſame Species of Trea- 
ſon, are Two ſufficient Witneſſes within the Statutes : o- 
therwiſe no Government could be ſafe if Traitors had but 
Craft equal to their Villany. From that time the Point 
hath — rot And in the ſucceeding Trials of that 
R e Next, though man lar Things were 
—— of the Times, de Nie fill ior it's 

And in all the Trials after the Revolution before 
the Act of the Werne it was tri 4. St. Tri. 
ly obſerved. 
HaAvIiN given this Short Hiſtory of the Difficulty 
which hath been founded on the Statute of Pb. and M. I 
will take the Liberty of offering My own Thoughts upon 
hy "TI 


I conceive that the Clauſe upon which the Doubt aroſe, 
< That all Trials for any T ſhall be according to the 
te due Order and Courſe of the Common-Law and not Other- 
<« wiſe,” was intended in favour of the Subject, not in the 
leaft to his Prejudice. It was founded in the fame Princi- 
ple, and directed to the ſame Salutary Ends, which the 
Statute made but the Year before reducing All Treaſons to ; 
e 2 3 
the Subject was ſecured in his 
the numerous which the Heat —— Diſtemper of 
Former times had in his Way; the Other reſtored 
to Him the Benefit of a Trial by a a . Fury of the 
County; with all the Advantages r 
that method of Trial, — mo rn 
Him of it. This I apprehend-was the Sole Intent of this 
Clauſe; which will be better explained by what followeth. 
. By 32. H. 8. Treaſons committed in Nals or where & 4 
the King's Writ runneth not, were to be Tried in ſuch 

Ooo Shires 
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c. 20. 


c. 23. 


C. 23 · 


DISCOURSE 1” ” 
CHAP. Shires and by ſuch Commiſſioners as the King ſhould ap- 


point. By 33* of that King Perſons committing Treaſon, 
and confeſling it and — becoming Lunatick, might 
be Tried without being brought to anſwer, by the like Spe- 

cial Commiſſion in any County the King Id appoint 
And by another A& of the ſame Year, Perſons accuſed of 
Treaſon or Miſpriſion committed in England or Elſewhere, 
being Examined by Three of the Privy Council and by 
T == vehemently ſuſpected, —. be tried by Special Com- 
miſſion in any County the King ſhould appoint. And by 
the ſame Act, the Peremptory Challenge in all Caſes of 


Treaſon and Mif priſion was abſolutely taken away. 


- Tus 8x Acts were derogatory to the due Coumſe and Or- 
der of the Common-Law, and in many Inſtances Grievous 
to the Subject. The Judges have therefore conſidered them 
1 General Clauſe, ſo far as concern- 
eth Treaſons — in England or Wales. By this 
Conſtruction, the Trial by a Jury of the proper County with 
a Peremptory Challenge of 35, which is with peculiar Pro- 
priety called a Trial according 70 the due Courſe and med 
of the Common-Law, is reſtored. 

Bur the Acts of the 28 and 35" of that Reign ier the 
Trial of Treaſons committed on the High Seas or out of 
the. Realm, though they introduced a Method of Trial 
New in thoſe Caſes and 2 — to the Common-Law, 
have not been held to be Repealed by this Clauſe; nor is 
the 33. H. 8. Repealed as far at it — Treaſon in 
Foreign Parts, For theſe Acts deprive the Subject of no 
Advantage for Defence to which He was before intitled. 
On the contrary, inſtead of a Trial according to the Courſe 
and Order of the Civil-Law, they — rs a Trial found- 
ed in the Wiſdom and 4 of the Common-Law, 
with all the Advantages for Defence incident to it; ex 
only in the Point of Locality, which the Nature of the 
would not admit of. 

Bur the Privil the Subject i is intitled to under the 
Statutes of E. 6. of having the Charge proved by two Law- 
ful Witneſſes and thoſe brought face to face at the Trial, 
a mighty ſafe · guard againſt Oppreſſive Proſecutions, was 
Never intended to be * away by this General Clauſe. 

t Nor 


OF HIGH TREASON . 
Nor in truth did the Lene apprehend dun it could be 
extended fo far. I 

Fox by a Subſequent Clauſe in the ame Statute it is 
Provided © that in all Cafes of High Treaſon concerning 
« Coin Current within the Realm, or for Counterfeiting 
<« the King's or Queen's Signet, Privy Seal, Great Seal, or 
ce Sign Manual, * fuch manner of Trial and none other ſhall 
te be obſerved ET) kept as heretofore hath been uſed by the 
« Common-Law of this Realm, any Law, Statute, or other 
Thing to the contrary Notwithſtanding.” It will be ex- 
tremely difficult to account for this Clauſe, which is ad- 
mitted on all hands to have taken away the Neceſſity of 
Two Witneſſes in the Caſes touching the Coin and Seals, if 
the Former Clauſe had done the fame in all Caſes of Treaſon 
whatſoever ; the Latter Clauſe was certainly inſerted to ef- 
fect { ing which the Former had not. But I think the 
next Act eth the Matter very clear if any Doubt re- 
maineth on this. It Enacteth, that in the Caſe of Offences 
therein enumerated touching the Coin the Offenders may 
« be Indicted, Tried, Convicted, and Attainted by ſuch 
te lite Evidence and in ſuch Manner and Form as hath been 
ce uſed and accuſtomed within this Realm, at any time be- 
« fore the Firſt Year of our late Sovereign Lord King E. 6.“ 
Here the Matter of Evidence, which a to be the 
only Point then in Contemplation,” ne 
extended by Name to the Indictment as the Trial; 
and the very Time when Two Witneſſes firſt became ne- 
ceflary in Both Caſes is pointed out. 

Ir the Legiſlature di . 
away the Neceſſity of Two Witneſſes in all Caſes of Trea- 
| ſon whatſoever, why did it not ſpeak as plainly as it doth in 

this? And on the other hand, if it was conceived that this 
was done by the General Words of the Former Act, Why 
is it done in Special Caſes in Terms ſo 
The different Penning of Two Clauſes in One and the Bame 
Act, and alſo of Two Acts ing at the ſame time 
and probably paſſed the Royal Aſſent on the ſame Day, 
convinceth Me that the [I ture had in Contemplation 


Wr r Ten- 


+ } 41473 765" 
* See Roftal's Stat, . 2. Ph. ini de, © e Bock the Clad ut Lang.) 
Ooo 2 dency : 
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Pay — difrent Provifons reſpes- 


n 
———— — q" 
ee ws requireth Two Witneſſes to each Treaſon, 
yet a Collateral Fact not tending to the Proof of the Overt- 
Na be proved by One. — — 
— 2 Proof of the Treaſon, the Proof of the Overt- 
=_ And the Statutes of E. 6. are confined to the Evi- 
dence for proving the Priſoner Guilty of the Offences char- 
1 which likewiſe muſt be underſtood of Overt- 
| Pe enen beben che Prock'of OtwrtuAtts and 
of Collateral Facts, was taken by Lord Halt in the Caſe of 
Captain Vangban, who inſiſted and called Witneſſes to 
prove that He was a Subject of France born in the Domi- 
nions of the French King. The Council for the Crown call- 
ed Witneſſes to prove Him born in /re/and. And his Coun- 
cil i that there was but One eredible Witneſs to that 
Fact, Hol ſaid, That is no Overt-Act, if there be One 
« Witneſs to That it is enough; there need not be Two 
<« Witneſſes to prove Him a Subject, but here are More.“ 


His Confeſſion. was likewiſe given in Evidence as to That 


pon. Crofs-Examiriation, to have 
| ight He was taken and when very Drunk, 
Wind of 206 Birth:Jb Jralene' being abſciucehy"Ge- 
— 
a ate, R to have been 
to his Confeſſion. ' 
«x Cale of a Confelion made Will ily nad wictiout 
Violence is excepted in this AR and in Bo the Statutes.of 
E. G Rut chere is a Difference in the-Wording theſe Sta- 
tutes which I have thought did merit Conſideration ſo far 
aste warrant a Different Conſtruction of them. The Words 
of his Act are, ( unleſs. the Party ſhall Willingly and with- 
«out - Violence. in Open Court confeſs the fame.” The 
Words in Oper: Cours the Statutes of E. 6. have omitted. 
Thoſe. Word ſeem to have been inſerted in order to carry 
tha: Næceſſity vf Two Witneſſes to the Overt- Acts farther 
than the Statutes of E. 6. were formerly thought to carry it. 


Caſe of For the Conſtruction of thoſe — hath been, that a 


. Eramiaation of the Party, taken our of 
Wu. 0 Court 


o —" * 7 
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Court and before a Magiſtrate or Penſem having Authority 

to take ſuch Examination, proved upon the Trial by Two 
Witneſſes is Evidence of itſelf ſufficient to Convict, without 
farther; Proof of the Overt-Acts. For, ſay the Books, fuch 
Confeſſion putteth the Caſe out of the Statute, it ſatisfieth 
the Statute: and by Confeſſion is not meant a Confeſſion 
before the Judge upon the , Priſoner's | t, but 
upon his Examination before a : for, ſaith Coke, 
the Wards, without Violence, mean Willingly without any 
Torture, and the Judge is never preſent at any Torture, 
newer upon Oe Froſener's een 
ture offered. 

Bur in the Year 1716. at a Confrrrme among the 
Judges, preparatory to the Trial of Francis Francia, at 
which the Attorney and Solicitor General who were to con- 
duf? the Proſecution the next Day lent: their A no 
Regard ſeemeth to have been paid to the Authorities I have 
cited; for it was then agreed that upon the Foot of thoſe 
Ads of E. 6. by Confeſſion is meant only a Confeſſion up- 
Ane 
eth to a Conviction. 

Uros the Trial of 70h Berwick A' 1746, this Opi- 
nion, which I confeſs I had never heard of before, though 
I believe ſome of the Judges had ſeen it, was cited and 
much *Urged by the Council for the Crown; and a MS. 
Report ol it was produced, of which I ſoon afterwards was 
favoured with a Copy. 

Ix the Caſe of Froncis Wills the Council for the Crown 
called a Witneſs. to prove what the Priſoner had faid to 
Him touching the Share He had in the Treaſon He then 
ſtood Charged with. The Priſoner's Council objected” to 
this Sort of Evidence, and inſiſted that by this Act no Con- 
feſſion, except it be made in Open Court, ſhall be admit- 
ted in Evidence. But the Judges preſent were very clear 
that ſuch Confeſſion is Evidence Admifjble, proper to be 
left to a Jury, and will go in Corroboration of Other Evi- 
dence to the Overt-Acts. Though it might be till a diſpu- 
able Poink whnler — van proved by 
Two Witneſſes, is of itſelf Jufficient to Convitt. Upon thi 


Evidence of a Confeſſion was held ſufficient by the Learned Judges who ſat upon the 
Commiſſion in the North in the ſame Summer, upon. the Authority of this Up 
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MSS, Tracy 
and Denton. 


c Hall not 


Ix the 


ä Deen s I. 

laſt Point none of Them, except Chief Baron Wurd, de- 
livered any direct Opinion, His words are, A Confeſſion 
ſupply the want of | Evidence, ' there muſt be 
Himes to the Treaſon. But to fay it ſhall 


4 fill To 


e not be given in Evidence, there is no ground for it.“ 


The Attorney General admitted that Two Witneſſes are ne- 


" ceffary beſides the Confeſſion. The Solicitor is more ex- 


plicit and ſaith, «He (the Priſoner) ſhall not be Convicted 
« on a Trial, without two Lawful Witneſſes, that is the 
ee thing provided for. It was to exclude a Precedent that 


had been ſettled in Toxg's Caſe (the Cafe already cited 


from Keiling and Hale) « but it was not deſigned to ex- 
« clude All Confeſſions. That was Evidence at Law, and 
«always muſt be ſo. The Deſign of the Act was to exclude 
« Conteffions from having the Force of a Conviction, un- 
«leſs it were in a Court of Record. And to prevent a Con- 
te fefſion proved by Two Witneſſes from being a fufficient 
« Ground for a Convi@tion.” Pee ax 
t in the Caſe of Villi, the Caſes of 
Vaugban and of one Smith alias May were cited. Vau- 
ghan's Caſe hath been already mentioned. The Caſe of 
Smith was at an Admi Seſſion in June 7. An. upon 
an Indictment for Adhering to the Queen's Enemies on the 
High Seas. He made Alienage his Defence as Vaugban 
did ; and his Confeſſion that He was an Engliſhman-born 
was held to be Admiſible Evidence by Trevor, Powell, 
Powis, Tracy and Bury, though his Council infiſted on this 
Act of the 7 of King William. In that Caſe it was faid 
by the Court that the ) of King William was to prevent 
a Confeſſion being concluſve Evidence of the very Overt- 
AF, not to take away that Sort of Evidence of Collateral 
Matters. And Y aughan's Caſe was cited and relied on. 
I truth, with regard to all Collateral Facts not condu- 
cing to the Proof of the Overt-Acts, I think We may fafe- 
ly lay it down as a General Rule, that whatever was Evi- 
dence at Common-Law is ſtill good Evidence under the 
Statute ; which as I faid before is confined to the Proof of 
the Overt-Acts. 


* I think Yaughan's is the Caſe cited in Willis Trial by the Name of Ball. 


THE 
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Tua Reader feces that 
ing the Suffciency —— But pe 
it may be now too late to controvert the Authority of the 
Opinion in 1716, warranted as it hath been by later Prece- 
dents, All I inſiſt on is that the Rule ſfould never be car- 
ried further than that Caſe wartanteth, never further than to 
a Confeſſion made during the Solemnity of an Examination 
before a or Perſon having Au to take it: 
when the may be preſumed — y upon his 
Guard, and apprised of the he ſtandeth i in, : Which 
was an Ingredient in the Caſe of Fruncin and of Greg ci- 
ted in the ent on Francia's: Caſe. And in all thoſe 
already cited which came in N ar We 
of King William. - nne Pen aa 

Fo haſty Confeſſions ons Perſons having: 4⁰ — 
thority to examine, are the Weakeſt and moſt Suſpicibus of 
All Evidence. Proof may be too cafily — Words 
are often Miſ-· reported, whether through Ignorance,” Inat- 
tention, or Malice, it mattereth not the Defendant, He is 
equally affected in either Caſe; and they ate extremely lia- 
ble to Miſ-· conſtruction. And withall, this Evidence is not 
in the Ordinary Courſe of Things to be Diſproved by that 
Sort of Negative Evidence by which the Proof of — 
Facts May be and often is Con fronten. 

Tas Diſtinction I aim at between Confeſſions made u 
on an Examination of the Party by a Magiſtrate or P 
having Authority to examine, and unguarded Decla- 
rations made in the hearing of Perſons g no ſuch Au- 
thority, may probably reconcile what fell from the Court 
and the King's Council in Willis's Caſe already mentioned, 
with the Opinion in Francia s. Since in the Cafe of #/ als, 
no Examination was had before a te or Perſon hav- 
ing Authority to examine, as there was in the Other. 

I would not in any Thing I have faid be underſtood to 
Arraign the Proceeding in the Caſe of Berwick before men- 
tioned. He was found in a Priſon aſſi by the Dake 
after the Surrender, to the Officers in the Rebel Garriſon, 
and to none but Officers, whither He went with the Reſt 
of them. He d among them and took the Rank of 
an Officer. Theſe Facts together with his Declarations, all 
proved by Two Witneſſes, were - think very properly con · 
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| after the Fact, but as an Evidence upon the Spot and in 
the very Scene of Adtion. el 2 — 


III. 


DISCOURSE I. f 
not as a bare Confeſſion 


cxedings in the North dach mentions, I doubt not the 


SECT. 9. 


om — good Grounds ; the Circum- 
each Caſe ä being 


duly — 

Tx E 3 Ads touching Confeſſions, 8 
ce Jeſs the Party ſhall willingly and —— Violence confeſs 
cc the ſame,” f a Matter which I will juſt men- 
tion. The Common-Law knew of no ſuch Engine of Pow- 


er as the Rack or Torture to furniſh the Crown with Evi- 
dence out of the Priſoner's Mouth againſt Himſelf or other 


People. It was, as Lord Coke informeth Us, firſt brought 
into the Tower by a great Miniſter in the time of H. 6. 


directly, faith — 5 Law, and cannot be juſtified by 


any Uſage. But in & it was Practiſed, though I believe 


y, and never faith King James, * but in Caſes of 


High Treaſon, for more than a Century afterwards. + 


Tus accounteth extremely well for the inſerting the 


Words, Without Violence, in — Statutes of E. 6. I — 
ſo eaſily account for them i in that of King William. 


SECT. 9. Tris AQ i in ſubſtance followeth the Rule 
which had already taken place with regard to the Neceſſity 
of Two Witneſſes to the ſame Treaſon, but it fur- 
ther, and leſt the Priſoner ſhould be Surpriſed or Con- 
founded by a Multiplicity and Variety of Facts which He 


* See K. James's Premonition to all Chriſtian Princes and States, Edit. 1609. p. 130. 
+ At the Trial of the Earls of Eſſex and So fon, the Attorney General exto eth the 
great Clemency of Her Majeſty towards the Conſpirators, that None of them were put m 
the Rack or Torture ; and acknowled the N Ged towards Her, and His Tuff 
„ — — 2 Truth had revealed by the Witneſſes 
or 


A Strain of Aude t 1 no 2 of it, Nauſeous and Sordid, highly unbecom- 
ing a Gentleman of the Profeſſion. Eſpecially One who well Knew, and hath informed 
his Readers that Any kind of Torture in that Caſe would have been Utterly Illegal. 

When Falken upon his Examination at the Council Board declared, as He had always 
done, that no Man living had inſtigated Him to the Murder of the Duke of Buck; ngham 
or knew of his Intention, the Biſhop of Lenden ſaid to Him, If You will not Confel 

to the Rack,” the Man replied, If it muft de So, I know not Whom I 


« You muff go 
« may Accule in the Extremiry of the Torture Biſhop Laud perhaps or any Lord at this 
2 5 Sound Senſe in the Mouth of an Enthuſiaſt and a Ruffian ! 


Laud having propoſed the Rack, the Matter was ſhortly Debated at the Board, and it 
_—— ce to the Judges; who unanimouſly refolved, that the Rack canner bo 
18 
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is to Anſwer upon the ſpot, it Enacteth That no Evi- 
« dence ſhall be admitted or given of any Overt-Act that is 
not expreſly laid in the Indictment againſt any Perſon or 
« Perſons whatſoever.” ect. 8.) 

Tre Senſe of this Clauſe I take to be, that no Overt- 
Act amounting 20 4 diſtinct Independent Charge, though 
falling under the ſame Head of Treaſon, ſhall be given in 
Evidence, unleſs it be expreſly laid in the Indictment; but 
ſtall, if it amounteth to a dire& Proof of any of the Overt- 
Acts that are laid, it may be given in Evidence of ſuch 
Overt-Acts. * 

Ix the Caſe of Ambroſe Rookwood who was Indicted. for 
Compaſſing the Death of the 
Acts charged were, that He and Others met and conſulted 
the proper Means for Way-laying the and Attacking 
Him in his Coach; and alſo that They agreed to provide 
Forty Men for that Purpoſe. The Council for the Crown 
offered to give Evidence, that the Priſoner produced to 
One of the Conſpirators a Liſt of the Names of a Small 
Party who were to Join in the Attempt, of which He was 
to have the Command; with his own Name at the Head 
of the Lift as their Commander. This Evidence was op- 
poſed by the Priſoner's Council, becauſe that Circumſtance 
was not Charged in the Indictment, and this Clauſe of the 
Act was much preſſed. But the Court ſaid that this Cir- 
cumſtance if Proved, amounting to a direct Proof of the 
Overt-Acts that were laid, -viz. the Meeting and Conſult- 
ing how to kill the King and their ing to provide 
Forty Men for that Purpoſe, and falling under Abs ſame 

Species of Treaſon, was very proper to be given in Evi- 
dence. And in Major Lowick's Caſe they d that if 
the Circumſtance of providing Forty Men had not been 
laid, it might notwithſtanding have been given in Evi- 
dence. For it was-a direct Proof of the firſt Overt-Act, 
viz, the Meeting and Conſulting the proper Means to Kill 
the King. 

Tux fame Rule was laid down in the Caſe of Mr. 
Layer. His Correſponding with the Pretender, though 
not laid, and though made Treaſon by the 12. and 13. of 
King William, was given in Evidence. For it directly tend- 
ed to prove One Overt- Act that was laid, vis. His Conſpi- 
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ring to Depoſe the King and to place the Pretender on the 


III. Throne. The like Rule was given in the Caſes of Deacon 
My Report. and Sir John: MWedderburn upon the Special Commiſſion in 
Surry 1746. | 


5. St. Tri. 


SECT. 10. 


ON the other Hand, in the Caſe of Captain Vaugban 
upon an Indictment for Adhering to the King's Enemies 
on the High Sea, the Overt-Act laid was his Cruizing on 
the King's Subjects in a Veſſel called the Loyal Clencarty : 
the Council for the Crown offered Evidence to prove that 
He had ſome. Time before Cut away the Cuſtom-houſe 
Barge, and had gone a-Cruizing in Her. This Evidence 
was oppoſed by the Priſoner's Council, and after ſome De- 
bate rejected by the Court. For were it true, it was no 
ſort. of Proof that the, Priſoner had Cruized in the Loyal 
Clencarty ; which was the only Fact He was then to an- 
ſwer for. | | 

TR Rule of Rejecting all manner of Evidence in Cri- 
minal Proſecutions that is Foreign to the Point in Iflue, is 
founded on ſound Senſe and common Juſtice. For no Man 
is bound at the peril of Life or Liberty, Fortune or Repu- 
tation, to anſwer at Once and Unprepared for every Action 


of his Life. Few even of the Beſt of Men would chooſe to 


be put to it. And had not thoſe concerned in State Proſe- 
cutions out of their Zeal for the Publick Service ſometimes 
ſtepped over this Rule in the Caſe of Treaſons, it would 
perhaps have been needleſs to have made an expreſs Pro- 
viſion againſt it in that Caſe. Since the Common-Law 
ded on the Principles of Natural Juſtice hath made 
the like Proviſion in every Other. 
Tux Clauſes in the Act which do not fall under either 
of "oy Heads I have ſpoken to, come now to be conſi- 
dered, 


SECT. 10. TRR 10" and 11” Sections make Provi- 
fon for a more Equal and Indifferent Trial of Peers and 
Peereſſes in Caſes of Treaſon and Miſpriſion. The Miſ- 
chief recited is, That in the Trial of a Peer or Peereſs R 
Majox Vorz is ſufficient for Condemnation or Acquittal ; 
whereas, ſaith the Act, in the Trial of a Commoner a Fury 
of Twelve Freebolders muſt All Agree in their Verdi, 1 
doubt this was not the real Miſchief, becauſe the * 

* itſe 
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itſelf is open to the Same. The Major Vote is till ſuffi- 
cient and muſt be ſo; and if the Method of Trial in the 
Court of the Lord High Steward was in contemplation, 
as I conceive it was, yet even There, though the Major 
Vote is ſufficient, the Majority muſt conſiſt of Twelve or 
More. 

Taz Real Miſchief cautiouſly paſſed over, I take to 
have#been, that in the Trial of a Peer in the Court of the 
High Steward the Peers Triers were a Sele& Number re- 
turned at the Nomination of the High Steward, and the 
Priſoner was in Every Caſe debarred the Benefit of a Chal- 
lenge. This was the Real Miſchief, and it was in Many 
Caſes ſeverely felt. Accordingly the AR applietl the pro- 
per Remedy, for it Enacteth © that upon the Trial of a 
„Peer or Peereſs for Treaſon or Miſpriſion, All the Peers 
« having Right to Sit and Vote in Parliament ſhall be 
« Summoned Twenty Days before the Trial to Appear 
« and Vote at ſuch Trial. And every Peer ſo Summoned 
« and Appearing ſhall Vote in the Trial of ſuch Peer or 
« Peereſs” having firſt taken the Oaths appointed by the 
Act. 

TRE next Clauſe provideth That neither this Act nor 
« any thing therein contained ſhall —— ways extend or 
« be conſtrued to extend to any peachment or other 
« Proceeding in Parliament in any Fre ors whatſoever.” x (Sect. 
I 2, 

bo E Words of the laſt Clauſe are very general, and 
ſcem to exclude every Proceeding in ful! Parliament for 
the Trial of a Peer in the ordinary Courſe of Juſtice. But 
that Conſtruction was rejected in the Caſes of the Earls of 
Kilmarnock and Cromartie and of the Lord Balmerino. And 
accordingly All the Peers and Lords Spiritual were Sum- 
moned. And thoſe Lords who appeared having taken the 
Oaths appointed by the Act, the Biſhops upon the Day 
the Trial came on, after making the Uſi — 
withdrew. And the Priſoners before their Arrai 
were informed by the High Steward that They were int 
tled to the Benefit of this Act in it's full extent. 


* Sce the Conference between the Lords and ** this Clauſe in Keniiet's 
3 Vol. p. 625. Both Houſes plainly underſtood the Clauſe to — to the Trial of a Peer 
u the Court of the Lord High Steward, 
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CHAP. Tus Summoning the Lords Spiritual to the Trial of 


HE. 


thoſe Lords was, I apprehend, a prudent Caution in order 
to obviate a Doubt that might otherwiſe at that Critical 


time have ariſen from the Words of the Statute, which as 


I before obſerved are very General. But General as they 
are, I do not conceive that they made that Meaſure, though 


extremely Prudent, Ab/olutely and Indiſpenſibly neceſſary. 
the 


For General Words in a Statute muſt be controuled 
apparent Intent of the Legiſlature. They muſt in Con- 
ſtruction be adapted to Caſes then in Contemplation, and 
to every other Proviſion in the Statute, ſo as to render the 
whole One Uniform Conſiſtent Rule. 

I will now in a few Words apply this Obſervation to the 


preſent Caſe. | 


Tux Act provideth that every Peer ſo Summoned and 
Appearing ſhall Vote in the Trial. By Voting in the Trial 
muſt as I apprehend be meant Voting throughout the Trial, 
Voting as a competent Judge in. every Queſtion that ſhall 
ariſe during the Trial; and above All, in the Grand Queſ- 
tion for Condemnation or Acquittal. Now upon this laſt 

eſtion the Biſhops cannot Vote. Though it hath been 


Qu 
Reſolved and Practice hath eſtabliſhed the Rule, that in a 


ing in full Parliament in a Cafe of Blood, They 

may if they chooſe it, Vote upon All previews Queſtions. * 
But in a Proceeding in the Court of the High Steward, 
which I conceive this Clauſe of the Statute had Principally 
in Contemplation, and to which no meer Spiritual Lord 
was ever Summoned or Could be, no Queſtion but for Ac- 
ittal or Condemnation is the Subject of any Vote. For 


qui 
In all Points of Law or Practice the High Steward giveth 


the Rule as Sole Judge in the Court. 

To conclude this Head, the Act may with Propriety 
be ſaid to regulate the Proceeding in Both Courts, 
that of the High Steward and that in full Parliament; but 
it doth not Alter the Nature and Conſtitution of either. 
Conſequently, it doth not give the Lords Spiritual any 
Right in Cafes of Blood which They had not before. What 
Concluſions ſoever Men of Interloping Buſy Talents may 


plates the Lords Journal 13. and 14. Ade 1679. in the Caſe of Lord Danby and the 


hereafter 
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hereafter be tempted to draw from it, or from this Prece- CH AP. 
dent. Which as I ſaid before, is founded in Great Wiſdom. III. 
for obviating Doubts which might have ariſen; and pro- 
ceeded from the ſame Prudential Motives that the Acts I 3 
have already cited for Saving the Rights of the Peerage did. Ses $ea. 3. 
The Meare in both Caſe was extremely Right but not of 2 
Mr > 17 AE —— F thy. hack 


SECT. rr. By the on wy 60. Gagen of the AR OT. _ 
Proſecution ſhall. be for any of the Treaſons or Miſpriſions 
within the Act, committed in England, Hales, or Ber- 
wick upon Tweed, unleſs-the-Bilb of Indictment be found 
within Three Yeats after the Offence committed; ſave in 
Caſes of Aſſaſſination carry Ay on ming; of the King | 
by Poiſon or Other ways. - ; 1 
- Tars Limitation-isby-the Letter of the A@ confined to 
the Southern Parts of Great Britain, and: before the Union 
it could not be otherwiſe, But I conceive that by the ge- 
neral Tenor of the 7 An. it is extended to Treaſons of the | 
like kind — in Scotland : it was ſo underſtood at 
the time of the Rebellion of 1715; and therefore after all 
the Proceedings upon the Special Commiſſions in England 
were over, another Special Commiſſion went into Scotland 
meerly for the finding Bills of Indictment in the proper 
Counties and Stewarties, en 
tion's taking place. 


SECT. 12. I will now unde dh Mende 7. Av, $ECT. 12 
which I before hinted at. The Eleventh Section of that 7 *. 
Act Provideth that . when any Perſon is indicted for High 
« Treaſon or Miſpriſion of Treaſon, a Liſt of the Wi 
e nefles that ſhall le nl at the Trial for proving the 
« ſaid Indictment, and of the Jury, mentioning the Names, 
ce Profeſſion and Places of prank. of the ſaid Witneſſes and 
« Jurors, ſhall be given at the ſame time that the Copy of 
ce the Indictment is delivered to the Party Indicted. And 
ce that Copies of all Indictments for the Offences aforeſaid 
« with ſuch Liſts ſhall be delivered Ten Days before the 
« Trial, and in the Preſence of Two or More "credible Wit- 
9 nefſes.” | F £1 


Rrr Tuts 


CHAP. Fals Provifiow willi as the Caſe, now ſtands,; take 


See 17. of the Me sches, u 
TICS: 39 t 


DIS C:OWU RISE! Il. 


upon che Death of: the Pretender. Whether; it may 

nd be proper to poſtponai the: effect. of it to the Death of 
the ſame! Motive: that the Clauſe in this Act 
Corruption ß Blood upen an Attainder for 
. gl Treaſetd kathi been poſtponed: to. that Event; or in- 

deed, whether it ſhould bei ſuffered to take place at 
muſt be ſubmitted to better Judgments. But ſome Obyee- 
tions have oc ,νrtred to Mie I will mention. 
N Provifionis' made with regard! to the T es not 
ehended within the General Purview of the 7 of 
Eing Ilia or by Name ctcepted out of it. The Wards 
of the Act, died for High Treaſon. or Miſpriſion of 
ee Freaſon ard large b to take in All manner of High 
Treaſons and Miſp —— Treaſon, and undoubtedly they 
ill be fo underflood. For this Act will be conſidered as 
One of thoſs which merit a Liberal Conſtruction.  - 
F Wt x this Clauſe ſhall take place no Fligh Treaſon or 
| Mifprition of Trealon, nor ever ae concerning 2 
ibly be Tried in the Circuit, nor at the Oli Bayly 

49585 great Delay and double Expence. For the Copy 
of the ſadictment — be delivered before it is Found 
the Grand Juryy They make the Bill preferred to them an 
Indictment Ong inding it. .And Ten clear Days excluſive 
of the Day of Delivery and the Day of Trial, and of inter- 
vening — s which is the preſent Practice founded on 
the 7* of King William, will carry the Aﬀair much be- 
the time Allowed for any Aſſiacs or ordinary Goal De- 


livety in the Kin | 

Tur furniſhing the Priſoner with the Names, Profeſ- 
ſuv, and Places of Abode of the Witneſſes and Jury fo 
long before the Trial may ſerve many Bad purpoſes which 


are too obvious to be mentioned. One Good purpoſe and 


1 It giveth the Priſoner an Opportu- 


nity vf Informing Himfelf of the Character of the Witneſſes 
and Juty. But this ſingle Advantage will weigh very little 
in the Scale of e or ſound Policy, againſt the Many 
bad Ends that may be anſwered by i it. However, if it 
weighech any thing in the Scale of Juſtice, the Crown is 
intitled to — ſame Opportunity of Sifting the Character of 
the Priſoner's Witneſſes. 


EqQuaL 
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Publick. For let it be remembered that the Publick is 
deeply intereſted in every Proſecution of this kind that is 
Well-founded. Or ſhall we preſume that all the Manage- 
ment, all the Practiſing upon the Hopes or Fears of Wit- 
neſſes lieth on One fide ? it is true Power is on the fide of 
the Crown. May it for the fake of the Conſtitutional 
Rights of the Subject, always remain where the Wiſdom 
of the Law hath placed it. | But in a Government like 
Ours and in a mo off Chan geable Climate, Power if in Cri- 
minal Proſecutions it is — Suſpected to Aim at Oppreſ- 
ſion, generally diſarmeth itſelf. It raiſeth and giveth Coun- 
tenance to a Spirit of Oppoſition, which falling in with the 
Pride or Weakneſs of Some, the falſe Patriotiſm of Others, 
and the Sympathy of All, not to mention Private Attach- 
ments and Party Connections, generally turns the Scale 
to the favourable Side, and frequently againſt the Juſtice 
of the Caſe. 


END OF THE DISCOURSE 
ON HIGH TREASON. 
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EquaL Juſtice is certainly due to the Crown and the CHAP. 
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DISCOURSE I. 


INTRODUCTION 


TO THE | 
DISCOURSE or HOMICIDE. 


SHALL conſider the Law touching Homicide under 
1 the following Diſtinctions. 


Ir is either occaſioned by Accident which 3 
Prudence could not foreſee or prevent. 


Ox it is founded in Juſtice. 
O in N eceſſity. 


Ox it is owing to a ſudden Tranſport of Paſſion, which 
through the Benignity of the Lo is imputed to Human 
Infirmity. 


O x it is Candid in Malice, 
 Bzrors I proceed to theſe Matters I think PR 


premiſe a few Things. 


1. Su Charge of Murder, the Fact of Killing bein 

firſt:proved, w the Circumſtances of — ox N — 
or Infirmity are to be ſatisfactorily proved by the Priſoner, 
unleſs they ariſe out of the Evidence produced againſt Him: 
for the Law preſumeth the Fact to have been founded in Ma- 
lice, until the Contrary appeareth. And very right it is that 
the Law ſhould ſo preſume. The Defendant in this Inſtance 
ſtandeth upon juſt the ſame foot that every other Defendant 
doth: the Matters tending to Juſtify, Excuſe, or Alleviate, 
muſt appear in Evidence before He can avail himſelf 8 them. 


2. Ix every Caſe where the Point turneth- the 
Queſtion, Whether the Homicide was committed Willfully 
and Mahtiouſly, or under Circumſtances Ju , Excu- 
ſing, or Alleviating ; the Matter of Fact, viz. w ther the 
Fats alledged by way of Juſtification, Excuſe, or Alleviation 
are True, is the proper and only Province of the Jury. But 
whether upon a Suppoſition of the Truth of Facts ſuch Ho- 
micide be Juſtified, Excuſed, or Alleviated, muſt be fub- 
mitted to the Judgment of the Court. For the Conſtruc-. 
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tion the Law putteth upon Facts ſlated and agreed, or 
Found by a Jury is in This, as in all Other Caſes, undoubt- 
edly the — Province of the Court. In Caſes of Doubt 


and real Difhculty it is commonly recommended to the Jury 


to ſtate Facts and Circumſtances in a ſpecial Verdict. Bur 
where the Law is Clear, the Jury, under the Direction of the 


Court in Point of Law, Matters of Fact being {till left to their 

Determination, May, and if They are well adviſed always 

Will find a general Verdict conformable to ſuch Direction. 
Ad & weſtionem Juris non reſpondent Juratores. 


3. Wu x the Law maketh uſe of the Term Malice 


aforethought as deſcriptive of the Crime of Murder, it is 


not to be underſtood in that Narrow Reſtrained Senſe to 
which the Modern Uſe of the Word Malice is apt to lead 
one, a Principle of Malevolence to Particulars. For the Law 
by the Term Malice in this Inſtance, meaneth that the Fact 
hath been attended with ſuch Circumſtances as are the or- 


dinary-8ymptoms|of.a Wicked, Depraved, Malignant Spirit. 
IN the Caſe of an Appeal of Death, which was antient- 


ly the ordinary Method of Proſecution, the Term Malice is 


not, as I remember, made uſe of as deſcriptive of the Of- 


De Corona 
cap. 32. S. 7. 


Lib. t. cap. 
38. S. 8. 9. 


fence of Murder in Contradiſtinction to ſimple Felonious 
Homicide. The Precedents charge that the Fact was done 
Wequiter & in Felonid, which fully taketh in the Legal Senſe 
of the Word Malice. The Words per Malitiam and Malirigſd 
our oldeſt Writers do indeed frequently uſe in ſome other 
Caſes ; and They conſtantly mean an Action flowing from 
a Wicked and Corrupt Motive, a Thing done Malo Anime, 
Mald Conſcientid, as They expreſs themſelves. Of which ma- 
ny Inſtances might be given. I will mention One or Two. 

THe Method of Proceeding in antient Times in a Caſe 
of R or Larceny where the ſtolen Goods were found 
upon the dant was, that if He alledged that He — 
them of Another whom He named and vouched to War- 
ranty, the Vouchee, if He appeared and entered into War- 
ranty, was to ſtand in the Place of the Defendant pro Bono 
& Malo. Brafton ſpeaking of this Matter faith, [ntrat 
1 in Defenſianem & Warrantum aliguit Malitiose 

per Fraudem & per Mercedem, ficut Campio Condutti- 
tus. -— Fleta, on the ſame Subject, after ſtating the Caſe _ 
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the Hired Champion in Bractan's Words, putteth another 
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ſimilar to it. A Perſon in Holy Orders entereth into War- 


ranty for Hire, but refuſeth to take his Trial before La 
udges propter Privilegium Clericale. In this Caſe, fai 

e, the Warranty availeth Nothing, © Ez Clericus Gaole 
ce pro Malitia committetur & redimatur.” 

Tux Legiſlature hath likewiſe frequently uſed the Terms 
Malice and Malitioufly in the ſame general Senſe, as deno- 
ting a Wicked, Perverſe, and Incorrigible Diſpoſition. 

Tax Statute de MalefaForibus in Partis reciteth that 
thoſe Treſpaſſers did frequently refuſe to yield Themſelves 
to Juſtice ; Immo ad Malitiam ſuam exequendum & con- 
tc tinuamdum did Fly or ſtand upon their Defence. 

Taz 4. and 5. I M. Enacteth, That if any Per- 
ec Ro ſhall Maine Counſel, Hire, or Command an 
&« Perſon to do any Robbery — and being Arraigned 

« ſtand mute of e SE Parts of the 
Act plainly importeth in general a Wicked, Perverſe, and 
Incorrigible Diſpoſition, _ 

_ NumBERLESs Inſtances of the like Kind might be 
produced, which I doubt not every attentive Reader hath 
obſerved. But theſe are ſufficient. 

Isx the ſame Latitude are the Words Malice aforethought 
to be underſtood in the Statutes which Ouſt Clergy in the 
Caſe of Wilful Murder. The Malus Animus, which is to 
be collected from all Circumſtances, and of which, as I be- 
fore ſaid, the Court and Not the Jury is to judge, is what 
bringeth the Offence within the Denomination of Wilful 
Malicious Murder, whatever might be the immediate Mo- 
tive to it ; whether it be done, as the old Writers expreſs 
themſelves, . Ird vel Odio, vel Cauſd Lucri,” or from any 
other Wicked or Miſchievous Incentive. | 

And I believe Moſt, if not All the Caſes which in our 
Books are ranged under the Head of Implied Malice will, 
if carefully adverted to, be found to turn upon this ſingle 
Point, that the Fact hath been attended with ſuch Circum- 
ſtances as carry in them the plain Indications of an Heart 
regardleſs of Social Duty and fatally bent upon Miſchief. * 
* The Word Malitia is uſed in the ſame Senſe in the beſt Roman Authors 
and in the Civil Law. (See Calvins Lexicon Jurid. or indeed any other approved Dictio- 


nary. Verb. Malitia.) But I think it much fafer to conſult our own for the Senſe 
of Trrms ade he of in ui Law: See Lord Raym. 1487. and Keil. 126, 127. 
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I proceed now to the ſeveral cans og oe as they 
il under the . Wee — N 


a c 1 A P. 2 Il 

Homicide, occaſioned by. Accident e ty 
Prudence could nat foreſee or mn * 
per called Chancemedley. 1 


H 18 WPecie⸗ of Homicide i is Takes 4 Man doing a 
- Lawful AR without Intention of bodily Harm to any 
Perſon, and uſing proper; Caution to prevent Danger, un- 


fortunately happeneth to Kill. A Variety of Caſes coming 


within this Deſcription of Homicide Involuntary and meer- 
ly Actidental have been put by the Writers on the Subject, 


which it is not neceſſary for Ve to repeat in this Place. Y 


will be of more general Service to ſtate the ſeveral Reſtric- 
tions and Limitations under which this Rule is to be conſi- 
dered, which will make the true Extent of it better under- 
awd: 56 © S717 TINT 0 ft) } F F man 


SECT.:, SECT, x. In order to bring the Caſe within this De- 
| ſcription, the Act upon which Death enſueth muſt be Law- 
ful. For if the Act be Unlawful, I mean if it be Malum in 
fe, the Caſe will amount to Felony, either Murder or Man- 
ſlaughter, as Circumſtances may vary the nature of it. If 
it be done in Proſecution of a Felonious Intention it will 
be Murder, but if the Intent went no further than to com- 
mit a bare Treſpaſs, Manſlaughter. Though I confeſs Lord 

3. Inſt. 56- Cole ſeemeth to think otherwiſe. 
I do not intend to enter into a long Detail of Cafes fall- 
ing within this Rule or any Others that I ſhall lay down. 


I will content Myſelf with a few plain Inſtances. For 1 


have neither Leifure nor Inclination to give the Reader a 
Common-Place of what other Writers have ſaid. My De- 
„ eee eee very Subject I treat 

to ĩt's Principles; and hr Cats Tree arc intended meer- 
ly by way of Illuſtration. 


Ka 117. © A  hooteth ar the Poultry of B. and by Accident kills 


__— * a * if his * was to ſteal the Poultry, which 
19 muſt 


— 


=, 


[= — 1 1 
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muſt be collected from Circumſtances, it will be Mutder 
by reaſon of that Felonious Intent; but if it was done 
munten and without that Intention it will be barely Man- 
ſlaughter. 
Tus Rule I have laid donn Guppolerh har the Act from 
which Death enſued was Malum in ſe. For if it was bate- 
ly Malum probibitum,' as ſhooting at Game by a Perſon not 
qualified by Statute-Law to keep or uſe a Gun for that 
Purpoſe, the Caſe of a Perſon fo offending will fall undet 
the ſame Rule as that of a qualified Man. For the Statutes 
prohibiting the Deſtruction of the Game under certain Pb. 
naltiet will not, in a Queſtion of this kind, enhance the Res 
en eee een ROW" 4 
+ 33 75 , 7 In 
SEC T. 2. Dzaoh enſultys Gas Adin Maped 
at Sports and Recreations, ſuch Recreatibnt being Inrideth 
and Allowable, falls within the Rule of Excuſable Homicid& 
Lord Hale indeed ſeemeth to be of Opinion, that Perſots » 


& 
CHAP. 
J. 


1. Hale 475. 


SECT. 2. 


. Hale 472. 


playing at Cudgels or Foils, or wreſhing by Conſent; if 6 


Death enſueth from'a Blow, Puſh, or Fall given in thoſe 
Exerciſes, ought to be excepted out of this Rule. "This 
Opinion He groundeth upon a Principle very true when 
r led. But He ſeemeth in this Place, I ſpeak it 
erence, to be miſtaken in the A pplicatioti of 
wy © He, faith the learned judge, that voluntarily ; 0 
« knowingly intendeth Hurt to the Perſon of a Man, 
« He intend not Death, yet if Death enſueth, it excſeth 
« not from the Guile of Murder or Manſlaughter. As if 
« A. intendeth to Beat B. but not to Kill him, and Death 
1 ir vill be Murder er Manſlawghter as the Cir- 
« cumſtances of the Caſe may happen.” 
Is A. intendeth to Beat B. in Anger or from procon- 
cerved: Malice, and Death enſueth, it will doubtleſs be no 
Excuſe} that He did not Intend all the Miſchief that fol- 
lowed. For what He Did was Malum in ſe, and He muſt 
be anſwerable for the uerice of it. He certainly Beat 
him with an Intention of doing him fſortie' bodily Harm, 
He had no other Intent, He could have no other; He 
therefore anſwerable for all the Harm He did. = 
the Caſe of Perſons who in perfect Fri 
mutual Conſent in any of theſe Recreations for a 1 1 7 
8 Skill 
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CHAP. Skill or Manhood, or for Improvement in the Uſe of their 

I. Weapons? Here is indeed the Appearance of a Combat, 

but it is in Reality no more than a Friendly Exertion of 
Strength and Dexterity for the Purpoſes I have mentioned. 

And, which taketh the Caſe out of the general Rule laid 
down by the learned [om and entirely It 
from Ge He putteth by way of Illuſtration, Badily Harm 
was Not the Motive on pt x Side. I therefore cannot call 
theſe Exerciſes unlawful; They are manly Diverſions, they 
tend to give Strength, $kill, and Activity, and may fit Peo- 
ple for Defence, Publick as well as Perſonal in Tune of 
Need. I would not be underſtood to ſpeak here of Prize- 

fightin and Publick Matches, or any other Exer- 
tions of „Strength and Activity of the like kind 
which are exhibited for Lucre,' and can ſerve no valuable 
Purpoſe ; but on the contrary encourage a Spirit of Idleneſs 
and Debauch For theſe Diſorders will, I conceive, fall 
under a 1 Conſideration” 

As to playing at Foils, I cannot ſay, nor was it ever 
ſaid that 1 know of, that it is not Lawful for a Gentleman 
to learn the Uſe of the ſmall Sword; and yet that cannot 
be learned without iſing with, Foils. The learned 
Judge in the Paſſages laſt referred to citeth Two Caſes 
againſt this Exerciſe. The Firſt is not particularly ſtated, 
and therefore I ſay Nothing to it. The Other, Sir Jobs 
Chichefter's Cale, doch not in My Opinion conclude to - 
Point in Queſtion. For there was in Fai# no Playing 4 
Foils in that Caſe. Sir John paſſed at his Servant his 
Sword in the Scabbard, He parried with a Bedſtaff; and in 
the Heat of -the Exerciſe the Chape of the Scabbard flew 

off, and the Servant was killed with the Point of the Sword. 

Sir Jabn ought not to have uſed a deadly Weapon with fo 
little Caution. The Chape was likely enough to be beaten 
off in the Violence of the Play, and if that ſhould happen, 

Death, or ſome great Bodily Harm muſt enſue. He did 

not uſe that Degree of Circumſpection which common Pru- 

dence would have ſuggeſted. And therefore the Fact /o 
circumſianced might well amount to Manſlaughter, though 
the Exerciſe itſelf with proper ctw Ta — r been 
| Cherwiſc 1 


-» # 
F 
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Tus learned Judge mentioneth the Caſe of Publick CH AP. 
ouſts and Tournaments without the Command of the I. 
— as falling within: the ſame Rule with the Exerciſes 
juſt mentioned; but the Caſes differ greatly. For Publick 
Jouſts and Tournaments drew a great Concourſe of high 
Spirits and warm Blood into the Field, Aſſemblies. not — 
Ways with the Publick Tranquility, and ſeldom end- 
ing without ſome Bloodſhed. And for Reaſon | preſume it 
was that even in thoſe Days of Chivalry they were deemed 
unlawful Ann unleſs by ſpecial Licence from the ee 
Crown. lea Lib, x 
A Man at the Diecchou of Cock-throwing at Shrovetide, _ 
which hath too long prevailed, miſſed his Aim; and a 
Child looking on received a Blow from the Staff, of which 
He ſoon died. I once in the Circuit Ruled it Manſlaugh- 
ter. It is a Barbarous Unmanly Cuſtom, he by den, ro- 
ductive of great Diſorders, — to nn 
eee 


SECT. 3. lan Adden 2 in itſelf be done De- SECT. 3. 
liberately and with Intention of Miſchief or great Bodil 
Harm to Particulars, or of Miſchief indiſcriminately, f 
it where it May, and Death enſue Againſt or Beſide the 
Original — Party, it will be Murder. But if 
ſuch miſchievous Intention doth not appear, which is Mat- 

ter of Fact and to be collected from Circumſtances, and 
the Act was done Heedleſſly and Incautiouſly, it will be 
Manſlaughter : not Accidental Death, becauſe the Act up- 
on which Death enſued was Unlawful. 5 

UnDz this Head I will mention a Caſe which throug h 
the J ce. or Lenity of Jure hath ben Senses 
brought within the Rule of Accidental Death. It is where 
a Blow aimed at one Perſon lighteth upon Another and 
killeth Him. This in a looſe way of { may be call- 
ed Accidental with Regard to the Perſon who dieth by a Blow 
not Intended againſt Him. But the Law conſidereth this 
Caſe-in a quite difievent Lig ht. If from Circumſtances it 
a that the Injury intended to AH. be it by Poiſon, 
Blow, or any other Means of Death, would have amounted 
to Murder fu Him to have been Killed by it, it will 
amount to the ſame Offence if B. ee 
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ſame Means. Our Books ſay that in this Caſe the Malice 
Egreditur Perſonam. But to ſpeak more intelligibly, where 
— Injury Intended againſt A. from a Wicked, 
Murderous, or Miſchievous Motive, the Party is anſwerable 


for All the Conſequences of the Adion, if Death enfueth 


from it, though it had not it's Effect upon the Perſon 
whom He intended to . "The Malitia I have 
explained, the Heart of Social Duty and Delibe- 


rately bent upon Miſchief, and conſequently the Guilt of 


the Party is juſt the ſame in the One Caſe as in the Other. 
On the other Hand, if the Blow intended againſt A. and 
lighting on B. aroſe from a ſudden Tranſport of ' Paſſion 
which in Caſe A. had Died by it would have reduced the 
Offence to Manſlaughter, the Fact will admit of the fame 
Alleviation if B. ſhould happen to Fall by it. | 


SECT. 4. Ir is not Sufficient that the Act up which 
Death enſueth be Lawful or Innocent, it muſt be done in 
a proper Manner and with due Caution to prevent Miſ- 
chief. Parents, Maſters, and other Perſons having Autho- 

rity in Foro Domeſtico, may give reaſonable Correction to 


thoſe under their Care; and if Death enſueth without their 


Comb. 408. 


1. Hale 474. 
Keil. 64.133. 
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conſidered by all Perſons following their lawful Occupa- 


Fault, it will be no more than Accidental Death. But if 
the Correction exceedeth the Bounds of due Moderation, 
either in the Meaſure of it or in the Inſtrument made uſe of 
for that Purpoſe, it will be either Murder or Manſlaughter 
according to the Circumſtances of the Caſe. If with a 
Cudgel or other Thing not likely to Kill, though Impro- 
per for the Purpoſe of Correction, Manſlaughter. If with 
a Dangerous Weapon likely to Kill or Maim, due R 

+ <a to the Age and Strength of the Party, 

Murder. | 

Tunis Rule touching due Caution ' ought to be well 


tions, ef] pecially fuch from whence Danze may probably 


aſe. 

 WoRKkMEN * "hh W Rubbiſh, or other Things 
from an Houſe in the ordinary Courſe of their Buſineſs, by 
which a Perſon underneath happeneth to be Killed. if 
They look out and give timely Warning beforehand to 
_ Thoſe! below, it will be Accidental Death. If without ſuch 
$1). | Caution, 
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Lawful Act, but done in an improper Manner. 
IT is indeed faid in Keilinp, t that if this be done in the 
Streets of London or other populous Towns) it will be Man- 
ter notwi ing the Caution I have mentioned is 
uſed. But this will admit of ſome Limitation. If it be 
done Early in the Morning, when Few or No People are 
ſtirring, and the ordi Caution is uſed, I think the Par- 
ty is excuſable. But When the Streets are full Pur will 
not ſuffice; for in the Hurry and Noiſe of a crowded 
. few Feople bear the um or fuſhciently attend 
to It, 
A Perſon kivinga Cart ur dcr Carcthge ha 
Kill. If He ſaw or had timely notice of the M Milchief 
ly to enſue, and yet drove on, it will be Murder. 45 it 
was Wilfully and Deliberately done. Here is the Heart 
Regardleſs of Social Duty, which 1 have me taken no- 
tice of. If He might have ſeen the Danger, but did not 
look before Him, it will be Manſlaughter for want of due 
Circumſpection. But if the Accident happened in ſuch a 
Manner that no Want of due Care could be imputed to the 
Driver, it will be Accidental Death, and the Driver will 


be excuſed. 
of Illuſtration under 


1 need not ſtate more Caſes by way 
this Head, theſe are ſufficient. But I cannot paſs over one 
Reported by Keiling, becauſe I think it an extreme hard 
Caſe, and of very extenſive Influence. A Man found a Piſ- 
tol in the Street, which He had reaſon to believe was not 
Loaded, having tried it with the Rammer; He carried it 
Home ind ſhewed it to his Wife, and She ſtanding before 
him He pulled up the Cock, and touched the Trigger. 
The Piſtol went off and killed the Woman. This was ru- 
led Manſlaughter. 

IT that the learned Editor was not ſatisfied 
with the Judgment. It is one of the Points He in the 
Preface to the Report recommendeth to further Conkle 
ration. 

Abulrrine that the Judgment was ſtrictly Legal, it 
was, to ſay. no better of it, Summum 

I cannot help faying, that the Rule of Law I have been 
conſidering in this Place, touching the Conſequence of ta- 


Uuu 2 king 


263 


Caution, it will amount to Manſlaughter at leaſt. It was a CHAP. 
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or not taking due — — 
ſufficiently tempered with M hter was for- 
merly a Capital Offence, as I heteafter ſhew. And 
even the Forfeiture of Goods and Chattles upon the Foot 
of the preſent Law is an heavy Stroke upon a Man guilty 
tis true of an heedleſs incautious Conduct, but in other Re- 
s perfettly Innocent. And where: the Rigour of Law 
ereth upon Injuſtice, Mercy ſhould, if poſſible, inter -- 
in the Adminiſtration. Ie h not the Part of Judges to 
tually hunting after Forfeitures wwhere the Heart is 


Perpe 
free from Guilt. They are Miniſters appointed by the 


Crown for the Ends of Publick Juſtice ; and ſhould have 
written on their Hearts the Solemn En t His Majeſ- 
ty is under to «Cauſe Law LG ws Mercyito be exe- 


+ ated in ull Hie Tudgrannts. 


Tas I have faid upon a Suppoſition that the 
Reported by Keiling was ſtrictly Legal. I think it was Not. 
For the Law in theſe Caſes doth not require the rmoſt 
Caution that car be uſed ; it is ſufficient that a reaſonable 
Precaution, what is uſual and ordinary in the like Caſes, be 


taken, In the Caſe juſt mentioned of Workmen throwing 


of this lamentable Kind 


Rubbiſh from Buildings, the ordinary Caution of looking 
out and giving Warning by Outcry from above will excuſe, 
though doubtief a better and more effectual Warning might 
have been given. But this excuſeth, becauſe it is what is 
uſually given, and hath been found by long Experience in 
the ordinary Courſe of Things, to anſwer the End. The 
Man in the Caſe under Conſideration examined the Piſtol 
in the Common way, perhaps the Rammer which He had 
not tried before was too Short and deceived Him. But hav- 
ing uſed the Caution found to have been effectual 
in the like Caſes He ought to have been Excuſed. 

I have been the longer upon this Caſe, becauſe Accidents 
y be the Lot of the Wiſeſt and 
the Beſt of Mankind, and moſt commonly fall amongſt the 
neareſt Friends and Relati tions. And in ſuch a Caſe the For- 
feiture of Goods rigoro 12 y exacted would be heaping Af - 
fliction upon the Head n 
Heart ny wounded paſt Cure. It would even a 
—— IERnT; a Parent, a Child, or Wife, if 


” bach 


* 
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ſuch a Loſs under Such Circumſtances is capable of Aggra- CHAP. 


vation. 


Wife by the like Accident. Upon a Sunday Morning the 
Man and his Wife went a Mile or two from Home with 
ſome Neighbours to take a Dinner at the Houſe of their 
common Friend. He carried his Gun with Him hoping to 
meet with ſome Diverſion by the way. But before He 
went to Dinner He diſcharged it, and ſet it up in a pri- 
vate Place in his Friend's Houſe. After Dinner He went 
to Church, and in the Evening returned Home with his 
Wife and Neighbours, bringing his Gun with Him, which 
was carried into the Room where his Wife was, She having 
brought it part of the Way. He taking it up touched the 
Trigger, and the Gun went off and killed his Wife, whom 
He dearly loved. It came out in Evidence, that white the 
Man was at Church, a Perſon belonging to the Family pri- 
vately took the Gun, charged it and went after ſome Game; 
but before the Service at Church was ended returned it load- 
ed to the Place whence He took it, and where the Defen- 
dant, who was ignorant of all that had paſſed, found it, to all 
Appearance as He left it. I did not inquire, whether the 
poor Man had examined the Gun before He carried it 
Home; but being of Opinion upon the whole Evidence, 
that He had reaſonable Grounds to believe that it was not 
loaded, I directed the Jury that if They were of the ſame 
Opinion They ould e Him. And He was Acquit- 
ted. 


without the Intervention of Human Means induceth a For- 
feiture which the 1 ce and 2 of antient 
Times called a Deodand. Theſe: Forfeitures were part of 
the Caſual Revenues of the Crown; and the Value, when 
found by the Coroner's Inqueſt, was put in Charge to the 
Sheriff, in order to be levied on the Ville where the Acci- 
dent bappened; and was paid into the Hands of the King's 
„ Nen for the Soul W 
Deceaſed. | 
TuIs Forfeiture, which is not ou 
E is ſtill Part of the Revenue 
| Xxx = 


I once upon the Circuit tried a Man for the Death of his | 


row apes t = Super 


I. 


* . 
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( 
GHAP. where Lords of Franchiſes arc intitled tg it by Grant. For 
EL no Man can preſcribe to it, or to the Goods of Felons of 
1. Inſt. 114. Themſelves, or other Felons, or Outlaws happening with- 
— in his Royalty. 
| dere noting to an to wha other Writers have ſaid 
ching Deodands more than to obſerve, that as this For- 


won Far au have been originally founded rather in 


2 1 —— 
„it hath not of 


Principles of ſound Reaſon and true Policy 
late Years met with great Countenance in H#e/tminfter- 
Hall. And when Juries have taken upon them to uſe a 
e not ſtrictly within their Province, 

reducing the Qantum of the Forfeiture, (I with the 

Temptation to it was taken out of their way) the Court of 
D 
Crown or Lord of the Franchiſe. 

Ir hath frequently interpoſed it's Authority as 
ö and alſo in the Caſe of Suicide, in 
Favour of the Subjef? and to ſave the Forfeiture, but will 
not do it in either Caſe 20 his Prejudice. And herein it pro- 
ceedeth upon the fame Principle of equitable Juſtice, that 

the Courts of Wefminfer-Hell conftanty do in to 
ſet aſide a wrong Verdict given in Favour of the 
dant in a Criminal Caſe, or in an hard Action, though 


i is done every Day where a wrong Verdi®: goeth again 
Him. 

In. the Caſe of the King and Roſfe Coroner of Kint, 
which came on in Mich. and Hill. the 5* of the King, the 
Coroner's Inqueſt found, that H. B. fitting on his Waggon 

to the Ground, and: that: the Horſes draw- 
ing the Waggon forward, ane.of the Forewheels cruſhed his 
Head; of which. He: inſtantly. Died, and then concluded 
that the Wheel,. e n fot's a Vale only mo- 
r 
Moempeſſan Lordiof the Franchiſe for quaſhing this Inquiſi- 
tion, upon Affidavits tending to ſiew ns ths Carta 


Horſes were oqually inſtrumental; which indeed the Find- 
ing of L. did ſufficiently imply. But the Court was 
ery clear that neither this Court nor the Coroner. can ob- 


ig the Jury to conclude otherwiſe than They have done, 
and wol 425 not a — for quaſhing the Inqui · 


ſition 
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ſition to be read. A like Caſe came on in Mich. the 29 CHAP? 
of the King, the King againſt Drew Coroner of Middle- 1. 
ſex! The Coroner's Jury u upon view of the Body of a Per- - 
ſon killed by the like Accident, found that one Wheel of 
the Waggon only moved to the Death. The Court, oh Mo- 
tion in behalf of the Lord of the Fratichiſe, granted a Rule 
for ſhewing Cauſe why the Inquiſition ſhould not be quaſh- 
ed for this Miſbehaviour of the Jury. On the Day forſhew- 
ing Cauſe Mr. Hume Campbel, Council for the Lord of the 
Franchiſe, informed the Court that upon looking into Pre- 
cedents He was fatisfied He could not ſupport the Rule, 
and it was diſcharged. The Caſe of the King 
a and greatly re- 

c 


CHAP. II. 
Homicide founded in Juſtice. 


SECT. x. HE Execution of Malefactors under 8en- SECT. :. 
: tence of Death for Capital Crimes hath 
been conſidered by former Writers as a'S of Homi- 
cid founded in Neceſſity. I think it hath with Propriety 
enough been ſo conſidered, For the Ends of Government | 
cannot be ear N Nr it, Lord Hate hath treated 1. Hale 496. 
this Subject much at : and as it is not a Matter 
of very . and as few Queſtions are 
likely to ariſe upon it, I refer the Reader to what the learn- 
ed Judge hath ſaid upon the Subject. One of his Rules in- 
deed: ſeemeth to want ſome Explanation; That rhe Execu- 2 — 
t not to vary frum the ; for if is doth; the © © 
Offer wil be guilty 4) ou 27 if 47 Murder. 
Tuis is a general Rule, but not univerſally true: 
If the Officer of his own Head; and without Wa N 
the Colour of Authority, varieth from the fudgment, He 
may be Criminal to that the | Author men- 
tioneth; For He Wilfully and! Deliberately acteth in De- 
fiance ofi Law, and in ſo doing ſheddeth the Blood of a 
Man, whoſe Perſon, till Execution is dene upon Him in 
a due Courſe of Juſtice, is equally under the W 
Xxx 2 
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CHAP, the Law with every other SulyeR, But if the Officer -hath 
Il. 


a Warrant from the Crown for Beheading a Perſon under 
Sentence of Death for Felony, or a Woman for Treaſon 
of any kind, and payeth Obedience to it, this I conceive 
would not be Criminal. Lord Coke indeed doth ſay that a 
Warrant from the Crown for an Execution tatally varying 
from the Fudgment is Illegal, becauſe the King cannot alter 
the Judgment, though He may by His Prerogative remit 
one Part, and leave the Offender open to the Other. As, 


faith He, in the Caſe of High Treaſon, Decapitation being | 


Part of the Judgment, the Law is ſatisfied, the Judgment 
is ſubſtantially executed, if That be done, though every 
Other Part is omitted. And Hale ſeemeth to agree with 
THrar the Crown may remit Part of the Judgment is 
certainly True, and would filence every Doubt in the Caſe 
of High Treaſon at leaſt, if Hanging and Beheading were 
Ingredients in every Judgment for that Offence. But in 
the Caſe of Women, Beheading is no Ingredient in the 
Judgment, and yet Ladies of Diſtinction have been for 


many Ages paſt by Warrant from the Crown Beheaded for 


that nce. The Execution in this Inſtance totally va- 
rieth'from the Judgment, and yet I do not know that thoſe 
Executions have been eſteemed Illegal. Nor can I recolle& 
a ſingle Inftance where a Lady of Diſtinction hath been 


- Burnt for High Treaſon. And with regard to thoſe of in- 


ferior Rank who have been Burnt, it is well known They 


have generally been Strangled at the Stake by the Execu- 
tioner before the Fire hath reached Them ; though the 
Letter of the Judgment is that They ſhall be Burnt in the 
Fire till They are Dead. This the Sheriff doth or knowing- 
ly permitteth without Warrant from the Crown, Cuſtom 
alone having given a kind of Sanction to a Practice found- 
ed in Humanity and not repugnant to any Rule of ſubſtan- 
tial Juſtice, I remember One and but One Inſtance to the 
contrary which will be mentioned in it's proper Place. Be- 
heading is likewiſe no Ingredient in the Judgment for Fe- 
lony, and yet Perſons of Diſtinction have for Ages paſt 
been by the like Warrants Beheaded for that Offence ; and 
25 hath complained or thought the Execution Ille- 


THE 


OF HOMICID E. 

Tux Diſtinction therefore between a total Alteration 
and a Remiſſion of Part of the Judgment will not wholly 
ſolve the Difficulty, if · any Difficulty there be. Though a 
partial Solution may ſometimes ſerve to fave Appearances. 
But this Matter ſeemeth to lie in a very narrow Compaſs. 
The King cannot by His Prerogative vary the Execution, 
' ſo as to Aggravate the Puniſhment beyond the Intention of the 
Law, Thus far the Rule that The King cannot alter the 
udgment is true. But it doth not follow from thence that 
„ who undoubtedly can wholly pardon the Offender, can- 
not Mitigate his Puniſhment with Regard to the Pain or In- 
famy of it. Will it be ſaid that becauſe the Crown cannot 
go beyond the Letter of the Law in point of Rigour it's Mer- 
cy is likewiſe ſo bounded? by no Means. For the Law 
proceedeth in Both Caſes with a perfect Uniformity of Sen- 
timent and Motive. The Benignity of the Law hath ſet 
Bounds to the Prerogative in One Caſe, and the ſame Be- 

nignity hath left it Free and Unconfined in the Other, 
In the Caſes juſt mentioned it cannot perhaps be ſaid 
with ſtrict Propriety that the Fudgment is Subtantially exe- 
cuted; but ſurely the Ends of Publick Juſtice are effectually 
anſwered if the Offender ſuffereth Death, the Ultimum Sup- 
plicium, though the Circumſtances of Infamy or extreme 
Rigour which the Judgment importeth are Diſpenſed with. 
And whenever that hath been done, it hath in all Ages 
been eſteemed a Matter of Royal Grace, and granted at 
the Prayer of the Party or his Friends. 1 0 
Tus Writ of Eſcheat, grounded on the Common-Law, 
in the Caſe of an Attainder for Felony alledgeth that the 
Party was Hanged, whether, ſay the Books, He was BR- 
HEADED or died before Execution, which Ayerment-is not 
Traverſable. This, faith the Note on the Regiſter, was ad- 
judged in Parliament in the 8 of Edw. the 3. And in the 
Statute ſtiled Articuli Cleri one Grievance complained of is, 
« That Perſons flying to Sanctuary and Abjuring (a Pri- 
vilege never 12e but in Caſes of F 8 been 
« taken by Force from the Publick Highway and then 
« Hanged or Beheaded.” Lord Coke in his Comment at the 
Word | decapitantur} faith, «© This is miſtaken in the Peti- 
« tion, for no Man can be Beheaded but for Treaſon.” 
The Miſtake if any there be was in a meer Matter of Fact of 
Yyy Great 
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and Publick at that Time. And therefore, 
7 the Miſtake upon the whole moſt probably lieth, 
whether in the Petition or in the W the Reader 


muſt judge. 

Tuss xk Authorities, in My Opinion, prove to a De- 
monſtration that in thoſe early Ages the Judgment for 
Hanging was the Legal Ordinary Judgment in the Gale of 
Felony, and that Execution was commonly done in that 
Manner. They ſhew likewiſe that Beheading in ſome ſpe- 


cial Caſes upon a Judgment in Felony hath been 9 


in all Ages. 
I therefore conclude, till I ſhall be better informed, that 


the Pretogative now under Conſideration, founded in Mer- 
oy, and never in any Age complained of, is Part of the 


Common-Law. 
Lok Cole in one of the Paſſages I have cited, after ad- 


mitting that in the Caſes He mentioneth the Execution did 

from the Judgment, concludeth, but © Fudicandum e/ 
« Lorin nom Exemplis.” The Rule is true, but the Miſ- 
take lieth in the Application of it. For immemorial Uſage 
founded in Mercy and never complained of is undoubtedly 


_ Sufficient in this; as in every other Caſe, to determine what 


SECT. 2. 


ut dt Impriſon, uling the proper Means, happeneth to be 


is or Is not Part of the Common-Law. 


SECT: 2 Hon erb in Advancement of Juſtice may 
likewiſe be conſidered as founded in Neceſſity. For the 
Ends of Government will be totally defeated unleſs Per- 
ſons can in a due Courſe of Law be made Ameſnable to Juſ- 
tice. And therefore where Perſons having Authority to Ar- 
reſt or Impriſon, uſing the proper Means for that Purpoſe, 
are Reſiſted in ſo doing, and the Party making Reſiſtance 
is Killed in the Struggle, this Homicide is juſtifiable. - And 


on the other Hand, if the Party having Authority to Ar- 


Killed, it will be Murder in All who take a Part in ſuch 
Reſiſtance. For it is Homicide committed in — of Ge 
Juſtice of the Kinpdom. 

Tx k Rule I have laid down ſuppoſeth that Reſiſtance i 
made, And that appoitiehs it will, I conceive, hold 
in all Caſes, whether Civil or Criminal. For in the Caſe of 


1 in either Caſe the Perſon having Authority to 
Arreſt 
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Arreſt or Impriſon 
Death enſueth in the Struggle He will be juſtified. This 
is founded in Reaſon and Publick Utility. For few Men 
would quietly ſubmit to an Arreſt, if in every Caſe of Re- 
{ſtance the Party impowered to Arreſt was obliged to De- 
fiſt and leave the Buſineſs undone. I think the Opinion in 
1. Rolle's Report is too ſevere, 


SECT. 3. Tre Caſe of bare Flight in order to avoid 
an Arreſt in a Civil Proceeding, and likewiſe in ſome Ca- 
ſes of a Criminal Nature, will fall under a different Conſi- 
deration. A Defendant in a Civil Suit being apprehenſive 
of an Arreſt flyeth, the Officer purſueth, and in the Pur- 
ſuit Killeth Him, This, faith Lord Hale, will be Mur- 
der. | 
I rather chooſe to ſay, it will be Murder or Manſlaugh- 
ter as Circumſtances may vary the Cafe. For if the Offi- 
cer in the Heat of the it, and meerly in order to 
overtake the Defendant, ſhould trip up his Heels, or give 
Him a Stroke with an ordinary Cudgel, or other Weapon 
not likely to Kill, and Death ſhould unhappily enſue, I can- 
not think that this will amount to more than Manſlaugh- 
ter, if in ſome Caſes even to that Offence. The Blood was 
heated in the Purſuit, his Prey, a + juſt within 
his Reach, and no ſignal Miſchief was intended. But had 
He made uſe of a deadly Weapon, it would have amount- 
ed to Murder. The miſchievous vindictive Spirit, the Ma- 
liria J have already explained, which always muſt be col- 
lected from Circumſtances, determineth the Nature of the 
Offence. | 


SECT. 4. Waar hath been faid with Repard to bare 
Flight in a ing meerly Civil is equally true in the 
Caſe of a Breach of the Peace, or any other Miſdemeanour 
ſhort of Felony. But where a Felony is committed, and 
the Felon flyeth from Juſtice, or a dangerous Wound is 
given, it is the Duty of every Man to uſe his beſt Endea- 
vours for preventing an Eſcape. And if in the Purſuit the 
Party flying is Killed, where He cannot be otherwiſe over- 
taten, this will be deemed Juſtifiable Homicide. For the 
Purſuit was not barely Warrantable, it is what the Law re- 
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' CHAP. quireth and will puniſh the wilful Neglect of. I may add 


II. 


that it is the Duty of every Man in theſe Caſes quietly to 


yield Himſelf up to the Juſtice of his Country. And for 


Keil. 66. 
115. 


preventing Miſchief. 


this Reaſon it is that Flight alone upon a Charge of Felo- 
ny induceth a Forfeiture of Goods, though the Party up- 
on his Trial may be acquitted of the Fact. For He hath 
done what in him lay to ſtop the Courſe of Publick Juſ- 
tice. . : 

Some Writers have thought that this Forfeiture is 
founded on a Legal Preſumption of the Guilt of the Party 


grounded on his Flight; but in the Caſe of an Acquittal all 


Preſumption of that kind muſt be at an End. It is Pre- 
ſumption againſt Fact. | | 

Tus E Rules are founded in Publick Utility, »e Ma- 
leficia remaneant impunita. * 

AND if in the Caſes laſt mentioned the Felon, or Per- 
ſon giving a dangerous Wound turneth upon the Purſuers, 
and in the Scuffle any one of them is Killed, this will be 
Murder in the Perſon ſo Reſiſting, and all his Adherents 
preſent and knowingly Abetting, for the Reaſon given in 
the ſecond Section. | 

AND even in the Caſe of a ſudden Aﬀray where no Fe- 
lony is committed or Wound given, if a Perſon interpoſin 
to part the Combatants, ring Wotice to them of his fiend | 
ly Intention, ſhould be Aſſaulted by them or either of them, 
and in the Struggle ſhould happen to Kill, this, I take it, 
will be Juſtifiable Homicide. And on the other Hand, if 
the Party ſo interpoſing, giving /uch Motice, ſhould be Kill- 
ed by either of the Combatants, it will be Murder in the 
Perſon ſo Killing. For it is the Duty of every Man to in- 
terpoſe in ſuch Caſes for preſerving the Publick Peace and 


. Tx1s Rule is founded in the-Principles of Social Duty 


and Political Juſtice, 


OF HOMICIDE: 


CHAP. III. 
Homicide founded in Neceſſity. 


SECT. 1. (OELF-DEFENCE naturally falleth un- sEcr. :. 


der the Head of Homicide founded in Ne- 
ceſſity, and may be confidered in Two different Views. 
Ix is either that Sort of Homicide Se & Sua defendendo 
which is perfectly Innocent and Juſtifiable, or that which 
is in ſome Meaſure Blameable and barely Excuſable. The 
Want of attending 
thrown ſome Darkneſs and Confuſion upon this Part of 
the Law. 

THz Writers on the Crown-Law, who I think have not 
treated the Subject of Self- Defence with due Preciſion, do 
not in Terms make the Diſtinction I am aiming at, yet 
All agree that there are Cafes in which a Man may with- 
out retreating oppoſe Force to Force, even to the Death. 
This I call Juſtifiable Self-Defence, They Juſtifiable Ho- 
micide. 

Tas vy likewiſe agree that there are Caſes in which the 
Defendant cannot avail Himſelf of the Plea of Self-De- 
fence without ſhewing that He retreated as far as He 
could with Safety, and then meerly for the Preſervation of 
his own Life Killed the Aſſailant. This I call Self-De- 
fence Culpable, but through the Benignity of the Law Ex- 
cuſable. _ | | 

I x the Caſe of Juſtifiable Self- Defence the injured Party 
may repel Force with Force in Defence of his Perſon, Ha- 
bitation, or Property, againſt one who manifeſtly intendeth 
and endeayoureth with Violence or Surprize to commit a 
known Felony upon either. In theſe Caſes He is not obli- 
ged to retreat, but may purſue his Adverſary till He find- 
eth himſelf out of Danger, and if in a Conflict between 
them He happeneth to Kill, ſuch Killing is Juſtifiable. 

Tux Right of Self-Defence in theſe Caſes is founded in 
the Law of Nature, and is not nor can be ſuperſeded by 
any Law of Society. For before Civil Societies were form- 
ed, one may conceive of ſuch a State of Things though it 

2 2 2 is 


to this Diſtinction hath, I believe, 


Keil. 128. 
129. 
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CHAP. is difficult to fix the Period when Civil Societies were form- 


IH. 


| Ibid. 129. 


ed, I fay before Societies were formed for mutual Defence 
and Preſervation, the Right of Self-Defence reſided in Indi- 


_ viduals; it could not ide elſewhere. And ſince in Ca- 


ſes of Neceſſity, Individuals incorporated into Society can- 
not reſort for Protection to the Law of the Society, that 
Law with great Propriety and ſtriẽt Juſtice oonſidereth 
them "as ea be 16as eee under the Protection of the 
Law of Nature. 

I will by way of Illuſtration ſtate a few Caſes which 1 
away ve are reducible to this Head of Juſtifiable Self-De- 

ce 

WII II a known Felony is attempted upon the Perſon, 
be it to Rob or Murder, here the Party ulted may re- 
pel Force with Force, and even his Ser Servant then attendant 
on Him, or any Other Perſon preſent may in for 
preventing Miſchief ; and if Death enſueth, the Party fo in- 
terpofing will be Juſtified, In this Caſe Nature and Social 


cooperate. 

A Woman in Defence of her Chatty may lawfully Kil 
a Perſon attempting to commit a Rape upon Her. The 
Injury intended can never be Repaired or F orgotten. And 
Nature to render the Sex amiable hath implanted in the 
Female Heart a quick Senſe of Honour, the Pride of Vir- 
ue, which kindleth and enflameth at every ſuch Inſtance 
of Brutal Luft. Here the Law of Self- Defence plainly co- 
incideth with the Dictates of Nature. 

An Attempt is made to commit Arſon or Burglary in 


| the Habitation; the Owner, or any Part of his Family, or 


even a Lodger with Him may lawfully Kill the Aſſailants 
— the Miſchief — Here likewiſe Na- 
1 

In Mowgridge's Caſe, He upon Words of Anger be- 
cujeen Him and Mr. Cope threw a Bottle with great Vio- 
lence at the Head of Mr. Cope, and immediately drow his 
Sword, Mr. Cope returned the Bottle with equal Violence. 
It was,” faith Lord Holt, « Lawful and Juſtifiable in Mr. 
N 7 n For,” as He argueth a little afterwards, 


mach ranger Perſons rudel forcing Themſelves * 
the Will 08 in Poſſeſſion, ent ol che Aﬀelanes is Kill 
Ruled Juſtifiable Homi But Qu. 


cc He 
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« He that hath that He bath Malice again Another CHAP. 
« is nat fit to be truſted with @ dangerous Heapon in bis III. 
« Hand.” 81 | | | 
Ir was upon this Principle I preſume, and too 
upon the Rule already hey ul pany capa a 
Perſon who had given a dangerous Wound, that the Legiſ- 
lature in the Caſe of the Marquis de Guiſcard who ftab 
Mr. Harley fitting in Council, diſcharged the who 
was ſuppoſed to have given Him the mortal Wound from 
All manner of Proſecution on that Account ; and declared 


the Killing to be a Lawful and Meceſſary Action. 1 


* SECT. 2. I will now to that Sort of Self-De- 
fence which is Culpable and through the Benignity of the 
Law Excuſable. And this Species of Self-Defence, I chooſe 
upon the Authority of the Statute of Hen. the 8, to diſ- 2418. c.5- 
inguiſh from the Other by the Name of Homicide /e De- 
fendendo Chance-medley. The Term Chance-medley 
hath — Improperly applied to the Caſe of Acciden- 
tal Death, and in Vulgar h we generally affix that fin- 
gle Idea to it. But the Antient Notion of Homi- 3. Inſt. 55. 
cide by Chance-medley was when enſued from a Ka. 67. 
Combat between the Parties upon a ſudden How 
upon the ſpecial Cireumftances of the Caſe the Species of 
Homicide / Defendendo which I am now upon is diſtin- 
guiſhable from that Species of Felonious Homicide which 
we call Manſlaughter will be preſently confidered. © 

THz Difference between Juſtifiable and-Bxcuſable Self- 
Defence appeareth to Me to inly ſuppoſed and point- 
ed out by the Statute I have juſt mentioned. — 
citing, that it had been Dowbred whether a Perſon Killing 
another attempting to Rob or Murder Him under the Cir- 
cumſtances there mentioned ſhould Forfeit Goode and Chat- 
tles, (As, the Statute, . Any other Perſon 
©* ſhould do that by Chanc ſhould to Kill 
« or Slay any other Perſon in His or Their e, it en- 
acteth, That in the Caſes firſt mentioned the Party Killing 
ſhall Forfeit Nothing, but ſhall be Diſcharged in his ma 
ner as if He were Acquitted of the Death. 


* See Stene — De Vrborum Significatiane. Verb. Chaud-melle. 
222 2 I will 


9. An. c. 16. 


SECT. 2. 
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CHAP, I will make an Obſervation or two upon 


III. 


DISCOURSE II. EE 
1. TyovGn it expreſly provideth againſt a Forfeiture 
in the Special Caſes therein mentioned, upon which, faith 
the Preamble, Dowbrs had ariſen, That expreſs Proviſion 
doth not imply an Excluſion of any Other Caſes of Juſtifi- 
able Homicide which ſtand upon the ſame Foot of Reaſon 
and Juſtice. For the Statute was plainly made in Affirmance 
of the Common-Law, and to remove a Doubt that had 
been entertained in the Caſes ſpecially provided for, 

2. Two Caſes of Self- Defence are ſuppoſed. In the One 
a Forfeiture of Goods was incurred, in the Other not. 


What therefore is the true Import of the Words Se- De- 


fence upon Chance-medley, which the Statute uſeth as de? 
{criptive of that Offence which did incur the Forfeiture ? 
Homicide per Infortunium, which hath been ſtiled Chance- 
medley, . cannot poſſibly be meant, for in that Caſe the 
Party Killing is ſuppoſed to. have no Intention of Hurt ; 
whereas in the Caſe the Statute mentioneth He is preſumed 
to have an Intention to Kill or to do ſome great bodily 
Harm at the Time the Death happened at leaſt, but did it 
for the Preſervation of his own Liſe. The Word Chance- 


medley therefore, as it ſtandeth in this Statute connected 


with Self-Defence, muſt. be underſtood in the Senſe Cole 
and Keiling, in the Paſſages already cited, ſay was the Ori- 
ginal Import of it, a ſudden. caſual Affray Commenced and 
Carried on in heat of Blood. And conſequently Se- De- 
fence upon Chance-medley muſt, as I apprehend, imply 
that the Perſon. when engaged in a ſudden Affray quit- 
ted the Combat before a Mortal Wound given, and retreat- 
ed or fled: as far as He pn Pry, and then urged 
by meer N eceſſity Killed his Adverſary for the Preſervation 
of his own Life. a 

Tx 18 Caſe: bordereth very nearly upon Manſlaughter, 
and in Fact and Experience the Boundaries are in ſome In- 
ſtances ſcarce perceivable: but in Conſideration of Law 


Ae be thought Time miſpent to enter into an Etymological Diſpute touching the 
Term Chane ren fince the Statute I have cited 4 42 fixed the Legi Nor 
tion of it. The W d Medley is derived from Medleta, M: „ 
Latin Terms which ſignified an Affray. And whether the Compound Chance-medley be 
written Chaud- or Chaud-melle an Aﬀray in the Heat of Blood, or Chance-medley a 
Sudden Caſual „the Difference in Point of Senſe is very ſmall. And if Any there 
be, the Definition I bave given of the Thing taketh in both. The Word is written both 


Ways in different Gloſſaries, all of eſtabliſhed Reputation. > 
1 ey 
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y hate been fixed. In Both Caſes it is ſuppoſed that CHAP, 
hath kindled on each Side, and Hon falt be III. 
tween the Parties. But. in the Caſe of Manſlaughter it i is ei- 
ther preſumed that the Combat on both Sides hath conti- 
nued to the Time the Mortal Stroke was given, or that the 
Party giving fuch Stroke was not ut that Time in imminent 


Danger of De att 
He: therefore — in the Caſe of a cinivull Conflict 
world, excuſe Himſelf the Foot of Self-Deferice muſt 


ſhew, that — Stroke given He had declined 
any further Combat and retreateil as far as He could with 
2 alſo that He Killed his Adv 
and to avoid immediate Death. If He 
faleth in Either of theſe Circumſtances He vil incur the 
Penalties of Manſlaughter.  ' ; 0 1 1 
Tu Authorities 1 ſhall cite will ferve to explain theſe 
Principles, and in ſome Meaſure fix the Boundaries be- 
— — Exculable Self-De- 
6 A. being Afſaulted by B. rethrith the Blum," ih and a 1. Ht 479. 
Fight enſuutb. A. before a Mortal Wound: given declineth 
any further Conflict, and retreateth as far as He can with 
Safety, and then in his on Defence Killeth B.; this is 
Excuſable Self-Deferice ; though, faith Stanford, 4. had 
given ſeveral Blows not Mortal Before his Retreat. ' 
Bur if the Mortal Stroke bad been r it would 
have been Manſlaughter. 
Tun Caſes here pat Gappele that" the ist Abt 8 
made upon the Party who Killed in his own Defence. But 
as in the Caſe of Manſlaughter upon ſudden hot wecw. 274 
where the Parties fight on equal Terms, all Malice apart, it 
mattereth not Who gave the firſt, Blow ; fo in this Caſe of 
Excuſable Self- Defence, I think the Firſt Aſſault in a ſud- - 479- 
den Affray, all Malice apart, will make no Difference, if 
either Party quitteth the Combat and retreateth before a 
Mortal Wound be given. But if the Firſt Aſſault be upon 
Malice, which muſt be collected from Circumſtances, and 
the Aſſailant, to give himſelf ſome colour for putting in Exe- 
cution the wicked es of his Heart retreateth and then 
turneth and Killeth, this will be Murder. If He had = 
4A 


CHAP, ed without R 


MSS. Toney 


oy 15 COURSE IL. | 
it would undoubtedly have been ſo; 
and the Craft of = rather Aggravateth than Excuſeth, 
as it is a freſh Indication of the Malitia already mentioned, 
the Heart deliberately bent upon Miſchiet. | 

"Tux other Circumſtance neceſſary to be proved in a 
Plea of Self- Defence is, that the Fact was done from meer 
N and to avoid immediate Death. To this Pur- 

I will cite a Caſe adjudged upon great Deliberation. 
tyre ů which came on at C. 1 in 
Apr. 1104. before Holt, Trae, and Bury. 

Tu Friſoner was Indicted for the Murder of his Bro- 
ther,” and the Calc upon Evidence appeared to be, that 
the Priſoner on the Night the Fact was committed came 
Home drunk. His Father ordered Him to go to Bed, 
which He refuſed to do; whereupon a Scuffle happened 
betivixt the Father and Son; The Deceaſed, who was then 
in Bed, hearing the Diſturbance got up, and fell upon 
the Priſoner, threw Him down, and beat Him upon the 
Ground ; and there kept Him down, ſo that He could 
not Eſcape, nor avoid the Blows. ' And as They were ſo 
ſtriving together the Priſoner pave the Deceaſed a Wound 
with a Penknife: of which Wound He died. 

Tux Judges preſent Doubted, whether this was Man- 

"A hter 92 — and a Special Verdidt was Found 
e Effect before {et forth. | 

| — ng  Michaelmas Term, at a Conference of All 

the Judges of England, it was Unanimouſly held to be 

Manflaughiter, For there did not appear to be any In- 

evitable IV, eceſity fo as to 0 Excuſe the Killing in "this Man- 


aer. 


+ * The Deteaſed did not. to aim at the Priſoner's but rather to Chaſtiſe 
Him ſor his Miſbehaviour and ſolence towards his Father. 2 


CHAP. 
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CH A P. V. 


JAVING conſidered the Caſes of Homicide Juſtifia- 

ble and barely Excuſable, I will ſubmit to the Judg- 
— Locndothtbediamaed to Me touching 
the Behaviour of the Petit Jury, and what Verdict They 
are to give in thoſe Caſes, . 
A 2 


SECA. Twoven te Jue may eee 
merly directed in the Caſes Infancy and Inſanity to find 
the Special Matter, whereupon the Court is to give Judg- 
ment of Acquittal, yet, 2 5 the Directiam of he Court, 
T hey may find a general Verdi of Ai without this 
ry. -- 
T _ Rule i is founded in Gag Reaſon and ſubſtantial 
ny For undoubtedly Crimen non 1 e. 
nocendi intercedat. | 


SECT. : 2. J dl Cage of Jultiuble Homicide, which 
have been already conſidered, the antient Practice was to 
find the Special Matter, and to leave the Court to give 
Judgment of Acquittal. But the later Authorities agree 
that in theſe Caſes the Jury may, inder the Dirac tian of che 
Court, find a general Verdict of Acquittal. For, ſay the 
Books, here is neither Felony nor Forfeiture. This Rule is 
likewiſe founded in ſound Reaſon and ſubſtantial Juſtice, 
for Crimen non contrabitur, &c. 


RO 3. In the Caſe of Homicide by Miſad 
ſtiled Chance-medley, it hath been 
wy - the Jury ought not to Find a Verdict 
Acquittal, but ola Find the Special Matter and ſub- 
A N whole to the Judgment of the Court. In this Rule 
the Modern Writers agree with the Antient, unleſs Hale 
for the Reaſon I ſhall mention preſently, may be excepted. 
For this two Reaſons have been aſſigned. 
r. Taz Jury are Judges of the meer Matter of Fat, 
and the Court is to Judge upon the Special Matter Found 


4A 2 by 


SECT. r. 


1. Hale 28. 
2. Hale 303. 


SECT. 2. 


3. Inſt. 220. 
1. Hale 492. 
2. Hale 303. 


304. 


venture, SECT. 3. 


— 
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CHAP. by Them, whether the Fact was done per Infortunium or 
IV. 


2. Hale 302. 
_— 


1. Hale 476. 
2. Hale 303. 
MS. Den- 
ton. 


in Cue f Aft, 


Feloniouſly. 

2. Tuo in this Cale no Felo ie commited; yet 
the Party at Common-Law did _ his Goods, and 
muſt expe the King's Grace under the Statute of Caf, 
"= to raſtare them. 1 

Lam very free to confeſs, Aan de es bed Wise 
with Either of theſe Reaſons. That the Matter of Fact is 
the ptoper Province of the Jury I have already premiſed, 
and will never from it. But ãt was never ſaid that a 
Jury may not, under the Directiu of the Court, very pro- 

Find a general Verdict comprehending both Law and 


Fact. Every general Verdict, in whatſoever Caſe it is given, 


doth ſo. It is nou / admitted that They may, ander the 
Diracfian of the Court, give à general Verdict in all Caſes 
of ſuſtiſiable Homicide; and why not in the Caſe of Miſ- 
adventure? a Point ſeldom ſo AT 85 and embarraſſed 
as the other. 

Lon Hale having at large conſidered the Queſtion 
touching the Verdict as well in the Caſes of Excuſable as 
Juſtifiable Homicide, not I doubt with his uſual Precjſion, 
nor with p Vni of Sentiment, concludeth thus, 
ad this that I have faid, where the Matter 


« itſelf arcth aut 40 be Felony the Priſoner upon Not 
66 Guilty pleaded may be Found Not Gui without Find- 
e ing the ſpecial Matter.” I dare not fay that his Lordſhip 


r which He had 
metitioned before in this and doth not now ex- 
cept, within this Rule ; becauſe in the 
cited above, and in others that might have been cited, He 
delivereth a Contrary Opinion. But certainly the Rule as 
lokdndovin by: Biim 55 Jang coough to compechrad 3. For 
in that Cafe it is admitted on all Hands, and cannot be 
„that no Felony is committed. 
N41 Verdicts have been taken upon great Gonſi- 
particularly in Pretty's 
Cafe, and in One at the Ou Bayly — But 
ibmadt be abferved that in choſe —ͤ—„—ñ—ö 
had found the ſpecial Matter and concluded per Infortu- 
mum; which Preſentments the Defendants confeſſed upon Re- 
* in order to their fuing out their Pardons under the 
Statute 


OF HOMICTDE: 
Stature of Glouceſter. Whether that Circumſtance altered CHAP, 


the Caſe in Point of Subſtantial Fuftice will be preſently 


conſidered. 

Tus ſecond Reaſon againſt a general Verdict of Ac- 
quittal in the Caſe ſeemeth to be founded upon a groſs Miſ- 
take, That at Common-Law He that Killed a Man per In- 
fortunium or ſe Defendendo was to be Hanged and Forfeit 
his Goods; and that the Statute of Glouceſter though it 
ſaved his Life, yet left his Goods: to the Mercy of the 

THr1s Doctrine is laid down in the Year-Book of Edw. 
3. and in ſome other Places. And ſome learned Men, “ not 
ſufficiently attending to the ſpecial Import of the Term 
Munpzx, as it is uſed in the Statute of Marlbridge,. nor 
to the Occaſion of making that Statute, have adopted it. 

Tux Statute of Mar/bridge runneth thus, : Murdrum de 
« cztero non adjudicetur coram Fuſticiariis, ubi per Infortu- 
&« nium adjudicatum eft, ſed Locum habeat Murdrum de In- 
« zerfeftis per Feloniam tantum, & non aliter.” ola 

By the Term Murdrum, as it ftandeth here, is not 
meant the Offence, but an Amerciament antiently exact- 
ed from the Townſhip, where a Perſon was privately Mur- 
dered, and the 2 not Apprehended; or the dead 
Body of an unknown Perſon appearing to have been Mur- 
dered happened to be found. This Amerciament they call - 
ed Ar + 

BRAC TON, who wrote before the Statute of Mar/- 
bridge, ſpendeth a whole Chapter upon the Subject, and 
ſtateth a Variety of Caſes, in which the Townſhip was ex- 
cuſed from this Burden. I will mention One, becauſe it 
letteth Us into the true Senſe of the Statute, and alſo into 
the Occaſion of making it. Item de its qui Mortui ſunt 


„ Stanf. Prærog. 45. Placit. Cor. 16. C. Coke on the Stat. of Markbridge c. 26. and on 
the Stat. of Glouceſter c. . 

+ In this Senſe the Word is uſed in the Charters of Hen. 1. and K. Stephen ; which the 
Reader will meet with in Mr. Black/tane's excellent Diſcourſe Introductory to his Magna 


a. 
The Charter of Hen. 1. runneth thus, Phary v Nee 
t ronatus fui OMNIA condono, Et ca que amods fatta furrint juſii emendentur Le- 
« rem Regis Edvardi.“ 

King Stephen's is thus, . Omnes Exattiones & Injuflitias --- funditus extirpo. Bonas Le- 
« yes & antiquas & juſtas Conſuetudines in Murdris & Placitis — obſervabo & obſervari pre- 
« cipio.” 

9 be underſtood in any other Senſe in antient Charters of Exemption to Cities, 
Towns and other Aggregate Bodies, Quien font de Murdro,” 
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CHAP. 4 ger Infortunium nullum erit Murdrum, licet in quibuſ- 


IV. 


De Coron. 
c. 4. 


c. 17. 


Lib. 1. c. 23. 
8. 14. 15. 


ed Authors juſt cited conceived. 


«dam Partibus pz CoS aliter obſervetur.” The 
Reader here ſeeth, that at Common-Law no Amerciament, 
to which they gave the Name of Murdrum, was due in 
Caſe of Death per Infortunium, but that in ſome Places a 
contrary Cuſtom had prevailed. The Statute therefore did 
not correct the Rigour of the Common-Law, as the learn- 
It's only View. was to ex- 
und Raul of Law founded on Natural Joſlite 15 s 
Parts of the Kingdom, where a contrary Cuſtom had pre- 
vailed. This cleaitty accounteth for the Word de cætero, 
which, wich the annexing a wrong Idea to an 
1 Expreſſion, led thoſe Authors into their Miſ- 
IT is difficult to conceive upon what Principles the 
Court delivered the Opinion I have ſtated from the Year- 
Book of Edw. 3.; ſince it would be a Reproach to the Juf- 
tice of the Kingdom to 1magine tine the Lew ever pro- 
ceeded upon a Principle ſo repugnant to Nature, to Reaſon, 
and to the Common-Senſe and Beeling'of Mankind. | 
Bur the Common-Law never did lie under this Re- 
proach. For nothing is plainer than that no Man was in 
Danger of a Capital Puniſhment in Caſe of Death by Miſ- 
adyenture or /e Defendende, or in any Caſe where the Fact 


was not Feloniouſly done. 
Bract ON, ſpeaking of the Caſe of Homicide / De- 


fendenda, ſaith, Non tenetur ad Pænam Homicidii. And 


of Homicide per Infortunium, Non imputatur ei. And 
again foeaking of the ſame Caſe, « Abſfolvi debet, ia Cri- 
men non contrahitur niſi Voluntas nacendi intercedat; and 
He there compareth the Ouſe'ta this'of an Infant ar — 
man, as ſtanding clearly upon the ſame Foot of Reaſon 
and Tuſtice. Fleta ſpeaking of the Caſe of Self-Defence 
uſeth Expreſſions of the like Import; Jute, faith He, in- 
zerficit. And even the Statutes of Mar/bridge and Glou- 
center plainly intimate that at Common-Law no Felony was 
ſuppoſed to be committed. The Words of the former 1 
have already cited; the latter expreſſeth the Matter thus, 
“ Par Miſadventure ou ſey defend, ou en auter Manner saxs 
« FeLonv.” And the Pardons hereafter cited from the Pa- 


tent Rolls are expreſs to thgJame Purpoſe. 


Bur 


OF HOMICIDE. 

Bur it is ſaid that though che Statute of Gloweefter ſa- 
ved the Life of the Party, it left the Forfeiture of his 
Goods, incurred at Common-Law, to the Mercy of the 
Crown. The Mercy of the Crown, or the King's Grace, 
or Words of the like Import ſerving to on the Mind 
a due Reverence for the Regal Character, no good 
can object to. This Statute ſpeakech in füll an higher Strain. 
« The King will take him to his Grace, , it plegſetb Him.” 
But it muſt not be concluded from this Manner of Expreſ- 
ſion, „F it pleaſerh Him, that the Pardon grounded on 
the Statute is a Matter of meer Grace e 'or Not at 
the Pleaſure of the Crown, though forme of the older Wri- 
ters it was. For it is now a ſettled Point, and long 
hath been, that the Pardon iſſueth of Courſe, and ex De- 
bito linie, the Requiſites of the Statute being performed. 
the Author of Fleta who flouriſhed about the Time 
the Statute was made, ſeemeth to conſider the Royal Grace 
as a Matter founded rather in common Right than in meer 
Will and Pleaſure. For ſpeaking of the Statute He faith, 
« Fr cum Regi ſuper Facti Veritate certioretur, Gratios 
c diſpenfabit cum tali, ſalvo Jure cujuſliber.” 

I'n My Opinion the true Scope and Intent of this Statute 
hath been greatly miſtaken. It hath been conſidered as a 
Law intitling the Subject to the Grace of the Crown in 
Caſes of Homicide by Miſadventure or ſe Defendendo, to 
which He was not before intitled; but the Fact ap to 
Me to be quite otherwiſe. For the Subject had in theſe 
Caſes the Benefit of the Royal Grace long before the ma- 
king of this Statute ; as appeareth by many antient Char- 
ters of Pardon, * in which the King reciting that it ap- 
pearing to Him, ſometimes upon the Repreſentation of 
Perſons Fide dignorum, at other Times by the Certificate 
of the Sheriff and Coroners of the County where the Fact 
was committed, that it was done in the neceflary Defence 
of the Party, G non per Feloniam aut Malitiam excogitatam 
concludeth, . Vos ergo Pietate moti perdonavimus preditto 
« A. B. Setfam Pacis nofire que ad Mos pertinet pro Morte 
te prætdicid, & frmam Pacem ei inde concedimus. Ita tamen 
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4 goes feet recto in Curid Noſtrd þi aliquis verſus eum inde 


us voluerit.” 

Tu is laſt Clauſe faved to the Relations of the Party 
deceaſed their Remedy by Way of Appeal of Death, or, to 
ſpeak more properly, recognized the Subje's Right to this 
Method of Proſecution ; and is I preſume what Feta in 
the Paſſage juſt cited meaneth by the Words, Salvo Jure 

uſlibet. 

Nan. Royal Grace in theſe Caſes ſeemeth to Me to be 
founded in the Benignity of the Common-Law, and to 
have been ſpecially regarded in framing the Coronation 


Oath, which was nothing more than a Recognition of the 


| Conſtitutional Rights of the Subject and a Solemn En- 


27. Edw. 3. 
St. 2. c. I. 


c. 26. 


gagement on the Part of the Crown to Maintain them. 
The Words, as the Oath ſtandeth at preſent, I have alrea- 
dy cited: and Words of the like Import were inſerted in 
that antiently taken by our Kings, Importing that Mercy as 
well as Juſtice is one of the Conſtitutional Attributes of the 
Crown. And I the more readily give into this Opinion, by 


. Reaſon of the Proviſion made pts Statute of Edw. 3 


when the Frequency of Pardons from the Eaſe with which 
they were obtained was conſidered as a Publick Miſchief. 
ce No Pardon ſhall be granted for Manſlaughters—and other 
Treſpaſſes againſt the Peace, but where the King may 
« do it by his Oath, viz. where a Man ſlayeth another in his 
&« own Defence or by Mrsfortune.” Theſe Words? expreſly 
referring to the Coronation Oath ſeem to imply that in the 
excepted Caſes, Mercy was due of common Right. Sure I 
am it is founded in Natural Juſtice. 
Bur the Mercy of the Crown in Caſes of Homicide was 
liable to great Abuſe. The King was ſometimes miſled b 
a falſe or partial Repreſentation of Facts, againſt which 
Abuſe the Statute of 27. Edw. 3. was levelled. The Abuſe 
the Statute of Glouceſter probably had in Contemplation 
was the careleſs or partial Manner in which the Sheriff and 
Coroners executed the Writ de Odio & Atid. 

THXr1s Writ was founded on the Common-Law, and was 


rendered more effectual by the Great Charter, which 


vided that it ſhould iflue Gratis and of Courſe wi oe 


* See 4. Edu. 13. 10. Edw, 14. Edw. 3. 15. Words of the like Import refer- 
e 3- 10 Ont, 3-3: 14. 3+ 15+ e Import 


Fine 


OF HOMICIDE. 
Fine to the King, Upon the Return of this Writ, if it ap- 
either that the Party was Acquitted by the Inqueſt, 
or that the Fact was done by Miſadventure or /e Defenden- 
do, the Writ de ponendo in Ballium iſſued of common 
RicuT. But the Sheriff and Coroners were no longer 
thought worthy of a Truſt of this high Importance, which 
they had probably abuſed. And therefore in order to veſt 
it in the Juſtices Itinerant, who generally were at the Head 
of the Profeſſion, and with that View alone as I conceive, 
was this Branch of the Statute made. Not to intitle the 
Subject to the Royal Grace in Caſes in which He was'not 
admiſſible to it before, as hath been imagined ; but to re- 
medy ſome Inconveniencies, which had been ſeen and felt 
in the Method of admitting Him to it. 

To that End the Statute Enacteth, That from thence- 
« forth no Writ ſhall iſſue for the Death of a Man to in- 
<« quire whether He was ſlain by Misfortune or / Defen- 
ce dendo, or in any other Manner without Felony. But the 
Party accuſed remain in Priſon 'till the coming of 
te the Juſtices Errants or Aſſigned to deliver the Goal. And 
« if it be found by the Country that He did it in his 
« own Defence or by Miſadventure, the Juſtices ſhall cer- 
« tify the ſame to the King who will take him to His 
“Grace &c.“ N | 

THis was plainly pointed at the Writ de Odio & Arid, 

and aboliſhed it. And in the Room of the Return made to 
that Writ by the Sheriff and Coroners ſubſtituted the Cer- 
tificate of the Juſtices in Eyre. And this I . was 
all it did in regard to that Matter. 
LoRꝝD Coke indeed doth ſay that the Writ de Odio. & 
Atid was taken away by the 28. Edw. 3. but in his Com- 
ment on the Statute now under Conſideration He admit- 
teth that it was reſtrained by this Statute, and another Re- 
medy provided. And whoever will read the 28. Edw. 3. 
with Attention will ſee that That A& was levelled at an 
Abuſe of quite another Kind. 

Ix treating this Subject I have in Conformity to the 
Language of Writers who have gone before Me, and to the 
Stile of the Statute of Glouce/ter, ſpoken of the Caſes of 
Homicide per Infortunium or /e Defendendo as Caſes ſtand- 


ing in need of the Grace of the Crown, though probably 
4 C intitled 
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' CHAP, intitled to it of common Right. That Perſons who in ei- 


IV. 


ES 58. 


Fitz. Cor. 


_ laying 


ther Caſe had been unhappily / inſtrumental in Homicide 
did fue out Charters of Pardon, as well before as fince the 
Statute, cannot be denied. What was the peculiar Object 
of the Royal Grace in theſe Caſes is not I confeſs fo clear 
to Me. I: am ſatisfied that the Life of the Party was never 
in Danger, and conſequently as to Life He could not be 
conſidered as an Object of Royal Clemency, and ſtanding 
in Need of a Pardon. It hath been generally thought that 
at Common-Law the Party incurred a Forfeiture of all his 
Chattles. And Keiling hath given us a ſhort Note of a Caſe 
from Fitzberbert in the 3. Edw. 3. which, as He citeth it, 
would lead one to think that the Law at that Time un- 
doubtedly was ſo. His Words are, The Jurors were A- 
e merced-for putting an Undervalue upon the Goods of a 
« Man who had Killed another in his own Defence.” This 
Caſe ſo cited ſtrongly implieth that in every Caſe of Homi- 
cide /e Defendændo the Party Forfeited all his Goods; other- 
wiſe why was the Jury with the Value of them, 
or Amerced for their'Miſbehaviour with regard to the Ap- 
praiſment ? But Fitzberbert goeth much further into the 
real State of the Caſe, and at the ſame Time letteth Us, I 

conceive, inta the true Ground of the Forfeiture. The De- 
fendant after He had Killed the Aſſailant fled for it, « Id- 
«eo, faith the Book, Catolla efus mee, pro Fu- 


cc Moo | 

, — RT hath Reported ſome other Caſes where 
the Parties incurring this Forfeiture had Fled from Juſtice. 
And in the Caſe ſtanding next before That cited by Keil- 
ing, and happening in the ſame Year, the Reporter after 
that the Party was remanded to Priſon ad Gratiam 
Regis expect and, * ompertum e/b per No- 
e gulas Coronatorum guod prædictus G. fugit, Ideo Catalla 


44 He was remanded to Priſon, 


Practice then was, appearing then to be intitled to 
r Benefit of the Statute of Glauceſter. But it afterwards 
appearing that He had Fled from Fuftice, his Goods were 
Therefore, for his Flight, Confiſcated. 

ELIOHr it is well known at this Day induceth a For- 
feiture of Goods, though the Party ſhould be wholly ac 
quitted of the Fact. And by the antient Law a Felon Kill- 


ed 
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ed in the Purſuit upon Hue and Cry 
ner, „ia, as the old Books have it, Paci Regis 


treu. 
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« dere ſe recuſavit. Lua per Legem nom permifit je Fuſti> 555 


cc part. 


I fubmut it to the Conſideration of the Learned, whether 
in Caſes of Homicide per Infortunium or ſe De 


FI 
Forfeiture of the Whole was ever incurred. For in the ear- 


ly Ages neareſt the when our Law was as it 
were in a State of Infancy, and had not received the Im- 
provements it did during the Reign of Edw. 1. and in ſome 
ſucceeding Reigns, the Manſlayer paid to the Crown by 
Way of Compenſation for the Loſs of a Subject a Mulct 
or Fine, ſometimes in Money, at other Times in Horſes, 
Hounds, Hawks, and other valuable Effects. This I call a 
Mul& or Fine, unleſs we may ſuppoſe that thoſe P 
were made and accepted in Lieu of and as a Compoſition 
for the Whole, which J leave to further Confideration. * 

Ir is well known to the Learned, that the Ang/o-Saxons 
in Conformity 


to a Cuſtom they and other Nations of Ger- Sce Tacitus 


man Extraction derived from their Anceſtors, in Caſe of Glen 


Homicide contented themſelves with a 
ſation, which they called the #ergild, the Price of Blood. 
This when it came to be aſcertained by Law: was eſtimated 
in Proportion to the Rank and Pubhck Oharacter of the 
Deceaſed, the Crown in Confideration of the Loſs of a 
Subject, and the Lord for the Loſs of his Vaſfal in 
for a Share of it with the Family, which likewiſe had ſuf- 
fered a Loſs in the Death of it's Chief. 

Tur Community was . 
it really had, in the Life of every Member. And therefore 
the King as Caput Reipublice might erack a certain Mult 
or Fine in Caſes of Homicide, though meerly Caſual. f 

Upon this Principle Deodands became due. The Weapon 
with which the Party was ſlain by another was a Debdand. 
Irrational Creatures, arid even inanimate which 
without the Intervention of Human Means contributed to 


a See Madex's Hiltory of the Exchequer. Chop. the 8. 6. Some Ties of thels Pays 


ments. 

+ See the Saxon Laws nada, the Laws of the Cariquevor and Hm. 1. and 
__ Verb. * er * 1 . The like Uſages 1 
nd ſee wieu's rice of L. aws. Lib c. 19. 20. among 

Pronks and other 1 — " 
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pecuniary Compen- vun. 
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CHAP. che Death were Deodands, and are fo to this Day. And 
IV. upon the ſame Principle the Crown ſhared with the Fa- 


mily in the Amerciament called Murdrum already men 


tioned. 
eee 


trodden Path. 

I have neither Leiſure nor Inclination to enter deeply 
into the Search of Antiquity touching theſe Matters. The 
few Things I have thrown out I offer as probable Conjec- 
tures, Hints which poſſibly may afford ſome little Light 
to thoſe who have more Leiſure and better Health for ſuch 
Inquiries. 

Fox I think it is now become a Matter rather of Hiſto- 
rical Amuſement than of real Importance to inquire, whe- 
= any Forfeiture in the Caſe of Homicide /e Defendendo 

Infortunium was incurred at Common-Law or no. 
Since the Statute of Glouceſter intitleth the Party to the 
Royal Grace and hath purged the Forfeiture ab Initio, if 
any Forfeiture was ever incurred. , 

I therefore think thoſe Judges who have ken general 
Verdicts of Acquittal in plain Caſes of Death per Infortu- 
nium, (Juſtifiable Self- Defence hath been already ſpoken 
to) have not been to Blame. They have, to ſay the worſt, 
deviated from antient Practice in Favour of Innocence, and 
have prevented an Expence of Time and Money, with 
— an Application to the Great Seal, though in a Mat- 

ayes 1p as this e is, muſt * ran 


— 

i alli vendemus, nulli negatimus, aut 2 Rectum 

aut Fufbitiom. / 

„a if it deſerveth the Name of © Deviation,” it is far 
ſhore of what is conſtantly practiſed at an Admiralty-Seſ- 
ſions under the 28. H. 8. with regard to Offences not Ouſt- 
ed of Clergy by particular Statutes, which had they been 
committed at Land would have been intitled to Cl 
In theſe Caſes the Jury is conſtantly directed to Acquit 
Priſoner; becauſe the Marine-Law doth not allow of Cler- 
gy in any Caſe. And therefore in an Indictment for Mur- 
der on the High-Sea, if the Fact cometh out upon Evi- 


Statutes Ouſting Clergy are 11, 12. V. 3. c. 7. 4. Geo.1, c. 11. 8. Geo, 1. c. 24. and 
perhaps ſome others. 
h dence 
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dence to be no more than Manſlaughter ſuppoſing. it to CHAP. 
IV. 


have been committed at Lani, the Priſoner 4 is 
Acquitted. e 


conſtantly 


SECT. 4. I am not ſo clear with regard to that Spe- 
cies of Self- Defence, which I have already conſidered as 
barely Excuſable. Bractom and Fleta indeed, in the Paſſa- 
ges I have cited, ſpeak of Self-Defence in general Terms, 
not accurately diſtinguiſhin between that which is Juſtifi- 
able and that which is barely Excuſable. But in the then 
Nr reſſion and 
a Want of due Preciſion in the Ideas may 
be expected, and ought to be candidly — though it 
muſt be confeſſed that in the Scale of ſound Reaſon — 
ſubſtantial Juſtice the Caſes widely differ. In the Former 
the Party is entirely Innocent, He hath gone no further 
than Nature leadeth, no further than Duty founded on the 
great Law of Self-Preſervation, will carry the Wiſeſt and 
the Beſt of Men. In the Latter He may be conſidered as 
Blame-worthy, having by his own Indiſcretion and Inor- 
dinate Heat brought upon himſelf the Neceſſity under 
which He excuſeth the Fact; and though not a Felon, 
yet, in the Efiinuzioa.of the Law which looketh with a 
Jealous Bye on every Action which tendeth to Bloodſhed 
and the Diſturbance of the Peace of Society, far from an 
Innocent Man. In ſhort, as I have already obſerved, his 
Caſe is ſometimes attended with — ſo border- 
ing upon and not eaſily diſtinguiſhable from that Species 


of Felonious Homicide which we call Manſlaughter, that 


He may with Propriety enough be conſidered as an Ob- 
ject of the King's Grace within the Reſtrictions of the Sta- 
tute of Glouceſter, and conſequently not intitled to a gene- 
ral Verdi& of Acquittal. 
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CHAP. V. 
Maꝛuſſaugbrer. L 


FN OW . to that Species of Felonious Hpmicide 

which we call Manſlaughter, which, as I before obſer- 
ved, the Benignity of our Law as it ſtandeth at preſent im- 
puteth to Human Infirmity. To Infirmity which though 
in the Eye of the Law Criminal, 8 
dent to the Frailty of the Human Frame. 
| Tan Caſes falling under the Denomination. of Man- 
ſlaughter, where Death enſueth from Actions in themſelves 
Unlawful but not proceeding from a Felonious Intention, 
or from Actions in themſelves Lawful, but done without 
due Care and Circumſpection for preventing Miſchief, have 
been already confidered under the Title of Accidental 
Death. And the Diſtinction between Manſlaughter and 


Excuſable Self- Defence hath been n in — s proper 
Place. 

Tux Cafes onthe the Head of Manſlaughter 
which moſt frequently occur are thoſe where Death enſueth 
e upon ſome 


Provocation given or conceived. 
„that whooter would ſhelter 


I have 
hinaſelf under the Plea of Prordeation muſt prove his Caſe 


to the Satisfaction of his Jury. The Prefumption of Law 
is e nn Gg> 
trary Evidence. What Degree of Frovocation, and under 
what Circumſtances Heat SB Blood, the Furor brevis, will 
6 


SECT. 1. Won sps of Reproach, how orievous ſoever, 
are not a Provocation ſufficient to free the Party Killing 
from the Guilt of Murder. Nor are indecent provoking 
Actions or Geſtures expreſſive of Contempt or Reproach, 
without an Aſſault upon the Perſon. 

Tunis Rule will, I conceive, govern every Caſe where 
the Party Killing upon ſuch Provocation maketh uſe of a 


deadly Weapon, or otherwiſe manifeſteth an Intention to 
Kill, 


Kill, ot to do ſome great bodily Harm. But if He had given CHAP. 

the Other a Box on the Ear, or had ſtruck Him with a V. 

Stick or other Weapom not lileiy to Kill, and had Unluckily Keil. 130. 

and againſt his Intention Killed, it had been but Man. 

{ſlaughter . a | b/ 4 10 
Tu Difference between the Caſes is plainly this. In \ 

the Former the Malitia, the Wicked Vindictive Diſpoſition ; 

already mentioned, evidently appeareth: in the Latter it is 

as evidently Wanting. The Party in the Firſt Tranſport of 

his Paſſion intended to chaftiſe for a Piece of Infolence 

which few Spirits can bear. In this Caſe the Benignity of 

the Law interpoſeth in Favour of Human Frailty ; in the 

Other it's Juſtice regardeth and puniſheth the apparent Ma- 

lignity of the Heart. | | 


SECT. 2. AND it ought to be remembered, that in SECT. 2. \ 
all other Caſes of Homicide upon flight Provocation, if. it | 
may be reaſonably collected from the Weapon made uſe of, | 
or from any other Circumſtance, that the Party intended 
to Kill, or to do ſome great bodily Harm, fuch Homicide 
will be Murder. The Miſchief done is irreparable, and the 
Outrage is conſidered as flowing rather from brutal Rage 
or diabolical Malignity than from Human Frailty. And it 
is to Human Frailty, and to that Alone, the Law indulg- 
eth in every Caſe of Felonious Homicide. 

A few Inſtances may ſerve for Illuſtration. - 

A. finding a Treſpaſſer upon his Land in the farſt Tran- 1. Hale 473. 
ſport of his Paſſion beateth Him, and unluckily happeneth 
to Kill; this hath been held to be hter. But it 
muſt be underſtood, that He beat him, not with a miſ- 
chievous Intention, but meerly to Chaſtiſe for the Treſpaſs, 
and to deter him from committing the like. For if He had Ki. :32. 
knocked his Brains out with a Bill or Hedgeſtake, or had 
given Him an outragjous Beating with an ordinary Cudgel 
beyond the Bounds of a ſudden Reſentment, whereof He 
had died, it had been Murder. For theſe Circumſtances 
are ſome of the genuine Sym of the Mala Mens, the 
Heart bent upon Miſchief, which, as I have already ſhewn, 
enter into the true Notion of Malice in the legal Senſe of 
the Word. 
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A Parker. found a Boy ſtealing Wood in his Maſter's 
Ground, He bound him to his Horſe's Tail and beat Him. 
The Horſe took a Fright and ran away, and dragged the 
Boy on the Ground ſo that he Died. This was held to be 
Murder. For it was a deliberate Act and fayoured of 
Cruelty. | 

Tux being an Affray in the Street, one Stedman a 
Foot-Soldier ran haſtily towards the Combatants. A Wo- 
man ſeeing Him run in that Manner cried out, « You 
c will not murder the Man will you?“ Stedman replied, 
« What is that to You, you Bitch?“ the Woman there- 
upon gave Him a Box on the Ear, and Stedman truck 
Her on the Breaſt with the Pommel of his Sword. The 
Woman then Fled, and Stedman purſuing Her ſtabbed Her 
in the Back. Holt was at firſt of Opinion that this was 
Murder, , a fingle Box on the Ear from a Woman not being 
a ſufficient Provocation to Kill in this Manner, after He had 
given. Her a Blow in return for the Box on the Ear. And 
it was propoſed to have the Matter found Special. But it 
afterwards appearing in the Progreſs of the 'Trial, that the 
Woman ſtruck the Soldier in the Face with an Iron Patten, 
and drew a great Deal of Blood, it was held clearly to be 
no more than Manſlaughter. 
Tu Smart of the Man's Wound, and the Effuſion of 
Blood might poſſibly keep his Indignation boiling to the 
Moment of the Fact. 

Mx. Lutterel being Arreſted for a ſmall Debt prevailed 
on one of the Officers to go with Him to his Lodgings, 
while. the Other was ſent to fetch the Attorney's Bill, in 
order, as Lutterel pretended, to have the Debt and Coſts 
paid. Words aroſe at the Lodgings about C:vility Money, 
which Luzterel refuſed to give; and went up Stairs pretend- 
ing to fetch Money for the Payment of the Debt and Coſts, 
leaving the Officer below. He ſoon returned with a Brace 
of: loaded Piſtols in his Boſom, which at the Importunity 
of his Servant He laid down on the Table ſaying, He did 
nat intend to hurt the Officers, but He would not be ill-uſed. 


. The Caſes of immoderate Cortection, mentioned already under the Head of Acci- 
dental Death, carry this Rule much further than theſe do. F or Correction with Mode- 
cation is certainly Lawful. But in theſe Caſes the leaſt Blow would have been Unjuſti- 


fable. 


The 
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The Officer who had been ſent for the Attorney's Bill fon CHAP, 
returned to his Companion at the Lodgings; and Words of V. 
Anger ariſing Lutterel. ftruck one of the Officers on the 
Face with a Walking-Cane, and drew a little Blood. 
Whereupon Both of them fell upon Him, One ſtabbed 
him in nine Places, He all the while on the Den. begging 
for Mercy and unable to refit them. And One of them fired 
one of = Piſtols at him while on the Ground, and gave 
him his Death's Wound. This is Reported to have been 
held Manſlaughter 2 Reaſon of the firſt Aſſault with tbe 
Cane. 

Tu is is the Caſe as Reported by Sir obn Strange; "Wy" 
an extraordinary Caſe it 1s, 7 all theſe Circumſtances of 
— Two to One, He helpleſs and on the Ground 

ing for Mercy, ſtabbed in nine Places and then diſ- 
— with a Piſtol ; that all theſe Circumſtances, plain See Holr's 
Indications of a deadly Revenge or Diabolical Fury, ſhould . 
not outweigh a ſlight Stroke with a Cane. 

Bor in the Printed Trial there are ſome can 6. St. Tri. 
ſtated, which are entirely Dropped, and others very ſlight- 
ly mentioned by the Reporter. 

1. Mx. Lutterel had a Sword by his Side, which, after 
the Affray was over, was found Drawn and Broken. How 
that happened did not appear in Evidence; for Part of the 
Affray was at a Time when no Witneſs was preſent, No- 
body 6 poke to the Whole. 

2. Was x Lutterel laid the Piſtols on the Table, He 

declared that He brought them down, becauſe He would not 
be forced out of his ings. 

3. H threatened the Officers ſeveral Times. 

4. Ons of the Officers appeared to have been wounded 
in the Hand with a Piſtol-Shot, ( (for Both the Piſtols were 
Diſcharged in the Afﬀray ) 2 ightly on the Wriſt with 
ſome ſharp- pointed Weapon: the 2005 was lightly 
Wounded in the Hand —_— a like Wea c 

5. Taz Evidence touching Lutterel's be for Mer- 
cy was not that He was on the Ground Ani. or Mercy ; 
but that on the Ground He held up his Hands as 17 He 
was beggin 7 for Mercy. 

Tus Chict-J aſtice "directed the Jury, that if They be- 
lieved Mr. — endeavoured * cue Himſelf, which 

He 


294 


CHAP. He ſeems to think was the Caſe, and very 


V. 


II. 


3 was 
the Caſe, it would be Juſtifiable Homicide i in the Officers. 
However, as Mr. Lutterel gave the Firſt Blow accompanied 
with Menates to the Officers, and the Circumſtance of produ- 
cing loaded Piſtols to prevent their taking bim from bis Lodg- 
ings, which it would have been their Duty to have done, 
if the Debt had not been paid or Bail given, acectered 
1T'COULD BE'NO\MORE than Ma ter. 

Tus Direction of the Chief Juſtice the We hath 
totally omitted. And therefore I have taken the Liberty to 
ſtate the Caſe more largely than otherwiſe I ſhould have 
done. And I cannot help ſaying, that the Circumſtances 
omitted in the Report are too Material, and enter too far 
into the true Merits of the Caſe to have been dropped by a 


DISCOURSE 


Gentleman of Sir John Szrange's Abilities and Known Can- 


dour, if He had not been 'over-ſtudious of Brevity. 
'"IMmyERFECT Reports of Facts and Circumſtances, eſpe- 
cially in Caſes where every Circumſtance weigheth /ome- 
ching in the Scale of Fuſtice, are the Bane of all Science 
that dependeth upon Precedents and mn of ſor- 
mer Times. 

I have always thought Rowly 's "Caſe a very end- 
. nary! one, as it is Reported 4 Coke, from whom Hale 
. cites-3t;:; The Son fights with another Boy and is beaten ; 


He runs Home to his Father all bloody ; the Father takes 


a Staff, runs three Quarters of a Mile, and beats the o- 
ther Boy, who dieth of this Beating. This is ſaid to have 
been ruled Manſlaughter, becauſe + done in ſudden Heat and 


Paſſion. | 
SURELY the Provocation was not very grievous. The 
Boy had fought with one who happened to be an Over- 


match for him, and was worſted; a Diſaſter ee enough, 


and very frequent amo 
Ie upo 0 e the Father, after running three 


uarters * a Mile, had ſet his Strength { the Child, 
W diſpatched Fur: with an Hedgeſtake dw other dead- 
9 Weapon, or by repeated Blows with his Cudgel, it muſt, 
Opinion, have > bee Murder ; fince Any of theſe Cir- 

C ces would have been a plain. Indication of the Ma- 
litia, the Miſchievous Vindictive Motive before explained. 
But with regard to theſe Circumſtances, with what Wea- 
| pon 
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e N Degree the Child was beaten, Coke is total- CHAP. 
ent. V. 
— Crole ſetteth the Caſe in a much clearer Light, Cro. Jac. 
and at the ſame Time leadeth his Readers into the true . 
Grounds of the Judgment, His Words are, Rowly ftruck 
« the Child wi . ſmall Cudget, of which Stroke 1 He af- 
« zerwards died. 

I think it may be fairly collected from Croke's Manner of 
ſpeaking, 1 pened by à fingle Stroke 
with a Cudgel not likely to 4 an and that Dea did not 
immediately enſue. The Stroke was given in Heat of 
Blood, and not with any of the Circumſtances which im- 
port the Malitia, the Malignit of Heart attending the Fact 
already explained, and Manſlaughter. I obſerve 
that Lord Raymond layeth great Streſs on this Circumſtance, Lord Raym. 
that the Stroke was with a Cuoget not likely to Kill. 9 


SEG T. 3. Tus Rule laid down in the firſt Section skcr: | 
will not hold in Caſes where from Words or Actions of 
Reproach or Contempt, or indeed upon any other ſudden 
Provocation, the Parties come to Blows, 10 undue Aduan- 
tage being ſought or talem on either Side. 

A. uſeth provoking Language or Behaviour towards B. 1. Hale 456. 
B. ſtriketh Him; upon which a Combat enſueth, in which 
A. is Killed. This is held to be Manſlaughter, for. it was 
ſudden Aﬀray and They fought upon equal Terms. And in 
ſuch Combats upon ſudden Quarrelt it mattereth not Who 
gave the firſt Blow. 

Bur if B. had drawn his Sword and made a Paſs at 4. | 
bis Sword then undraum; and thereupon A. had drawn and | 
a Combat had enſued, in which A. had been Killed, this Keil. 6:. 
would have been Murder. For B. by making his Paſs, is — * 
Adverſary's Sword undrawn, ſhewed that He fought his 
Blood; and {'s Endeavour to defend himſelf, which He 
had a Right to db, will not excuſe B. But if B. had firſt Keil. 130. 
drawn and forborn till his Adverſary had drawn too, it had at 
been no more than Manſlaughter. 

MawGRIDGE Whoſe Caſe hath been already mention- 
ed axon another Oecaſion, upon Words of Anger threw a 


. Gedbolt 182. calleth it 2 Red, Meaning I ſuppoſe a ſmall Wand. 
4E 2 Bottle 
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Bottle wit great Force at the Head of Mr. Cope, and im- 
mediately drew his Sword ; Mr. Cope returned a Bottle at 
the Head of Mauri and wounded Him. Whereupon 
Mawgridge ſtabbed 37.5 e. This was ruled to be Murder. 

For Mawgridpe in casi g the Bottle ſhewed an Intention 
to do ſome great Miſchief ; and his Drawing immediately 
ſhewed that He intended to follow his Blow. And it was 
Lawful for Mr. Cope being fo affaulted to return the Bot- 
tle. * The Judgment in this Caſe was held to be Law 
by All the Judges of Ws at a Conference i in the Caſe 
of Major Oneby. 

To what I have offered wi " regard to fudden dow 
ters let Me add, that the Blood, already too much Heated, 
kindleth afreſh. at every Paſs or Blow. And in the Tumult 
of the Paſſions,' in which nge Taſtincs Self- Preſer vation, 


hath no inconſiderable Sharè, the Voice of Reaſon is not 


heard. And therefore the Law in Condeſcenſion to the 
Infirmities of Pleſh and ha hath CENTRO the Ot- 


N 


4 * 


8107. 4. By T in my ao indeed in every other Caſe 
of Homicide upon Provocation how great ſoever it be, if 


there is ſufficient Time for Paſſion to ſubſide, and for Rea- 


ſon to interpoſe, ſuch Homicide will be Murder. 

A. findeth a Man in the Act of Adultery with his Wife 
and in the firſt Tranſport of Paſſion killeth Him; this is 
no more than ughter. But had He Killed the Adul- 
terer deliberately and upon Revenge after the Fact and juf- 


ficient cooling Time, it had been undoubtedly Murder. For 


let it be obſerved, that in all poſſible Caſes deliberate Ho- 


micide upon a Principle of Revenge is Murder. No Man 


under the Protection of the Law is to be the Avenger of his 
own Wrongs. If they are of ſuch a Nature for which the 
Laws of Society will give Him an adequate Remedy, thi- 
ther He ought to reſort. But be they of what Nature ſo- 
ever, . He ought to bear his Lot with Patience and remem- 
ber, that V. 1 velongeth only to the Moft High, 


+ See Lord Hal's Repor of Mewgride's Caſe Keil 119, The learned in this 
Caſe, after a ſhort — ſtory Diſcourſe wherein I cannot totally agree with en- 
tereth with great Learning and ſound Reaſon into the Point upon which the Caſe turned. 


He doth ſo likewiſe in the Caſe of The King and Plummer. 
SECT. 
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SECT. z. Ur on this Principle, deliberate Duelling if 


Death enſueth, is in the Eye of the Law Murder. For Duels 
are generally founded in deep Revenge. And though a Per- 
ſon ſhould be drawn into a Duel, not upon a Motive fo 
criminal, but meerly upon the Punctilio of what the Sword/- 
men falſily call Honour, That will not Excuſe. For He that 
Deliberately ſeeketh the Blood of another upon a private 
Quarrel acteth in Defiance of all Laws Human and Divine, 
whatever his Motive may be. 

Bur if, as I ſaid before, upon a ſudden r the 
Parties fight upon the Spot, or if they preſently fetch their 
Weapons and go into the Field and fight, and One of them 
falleth, it will be but Manſlaughter; becauſe it may be 
preſumed the Blood never cooled. 

Ir will be Otherwiſe if they appoint to fight the next 
Day, or even upon the ſame Day at ſuch an Interval as 
that the Paſſion might have ſubſided: or if from any Cir- 
cumſtances attending the Caſe it may be reaſonably con- 
eluded, that their Judgment had actually controuled the 
Firſt Tranſports of Paſſion before they engaged. The ſame 
Rule will hold if after a Quarrel they fall into other Diſ- 
courſe or Diverſions, and continue ſo engaged a reaſonable 
Time for cooling. 


CHL. 
Of the Statute of Stabbing. 


HAT particular Species of Manſlaughter which is 
| Ouſted of Clergy by the Act of 1. Fac. 1. common- 
ly called The Statute of Stabbing cometh now in Courſe to 
be conſidered. 

Tus Statute was made at a Critical Time, and as Tra- 
dition hath it, upon a very ſpecial Occaſion. It is ſuppo- 
ſed to have been princi ally intended to put an effectual 
Stop to Outrages then Ca committed by Perſons of 
inflammable Spirits and deep Reſentment ; who wearing 
ſhort Daggers under their Cloaths were too well prepared 
4 F to 
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Keil. 27. 


Oneby's 
Caſe. 4 


Stra. 773. 
Lord Nom. 
1489. 


1. Jac. 1. c. 8. 


. 

Farreſly 133. 
Lord = 
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CRET: x. © 


Keil. 55. 


© drawn, nor having ir ſtruck the Party 
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to do quick and effectual Execution upon Provocations ex- 
tremely ſlight. 


Ir was agreed by the Judges in Lord Morley's Caſe that 
this Statute is declaratory of the Common-Law, and was 
made for preventing the Inconveniences ariſing from the 
Forwardneſs or Compaſſion of Juries ; who were apt to 
conſider That to be a Provocation for extenuating Murder, 
which in Law was Not. Whether it was meerly a decla- 
ratory Statute or No, I will not take upon Me to Deter- 
mine. But certain it is, that though the Words deſcriptive 
of the Offence are very general, probably in Terrorem, yet 
in the Conſtruction of the Statute the Circumſtances which 
at Common-Law will ſerve to Juſtify, Excuſe, or Alleviate 
in a Charge of Murder, have always had their due Weight 
in Proſecutions grounded on the Statute. 

Taz Words are, „If any Perſon ſhall Stab or Thruf 
« any Perſon, ſuch Perſon not having then a Weapon 
killing, and the 
« Party die in ſix Months; except in Caſes of Self-De- 
« fence, Miſchance, or for preſerving the Peace or Chaſti- 
ce Zing his Child or Servant, ſuch Offender ſhall &c.” 

Bu r general as the Words are, yet Caſes coming with- 
in the Letter of the Act, and not covered by any of the 
Exceptions, have very rightly been adjudged not to be 
within the Meaning of it ; the Juſtice or Benignity of the 
Law over-ruling the rigorous Penning of the Statute. 

I will by way of Illuſtration mention a few Caſes, ſome 
of which have £m already cited to other Purpoſes. 

Tux Caſe of an Adulterer ſtabbed by the Huſband in 
the Act of Adultery lately cited is not within the Act, it 
is Manſlaughter at Common-Law. For the Provocation is 
greater than Fleſh and Blood in the firſt Tranſport of Paſ- 

A Man is aſſaulted by Thieves in his Houſe, the Thieves 
having no Weapon drawn nor having ſtruck Him; He ſtab- 
beth one of them, This is not within the Act, it is Juſti- 
hable Homicide. 

A.x. Officer puſhed abruptly and violently into a Gentle- 
man's Chamber early in the Morning in order to arreſt 
Him, not telling his Buſineſs nor ufing Wards of * ; 

c 


OF HOMICIDE. 
the Gentleman nor knowing that He was an Officer under CHAP. 


the firſt Surprize took down a Sword that hung in the 
Chamber and Stabbed Him. It was ruled Manſlaughter at 
Common-Law, though the Defendant was Indicted on the 
Statute, and the Officer had no Weapon drawn, nor had 
He ſtruck the Defendant : who not knowing the Officer's 
Buſineſs might from his Behaviour reaſonably conclude that 
He came to Rob or Murder him. 
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UyoN an Outcry of Thieves in the Night-Time a Per- 1. Hale 42. 
ſon who was concealed in a Cloſet, but no Thief, was, in Go Car. 


the Hurry and Surprize the Family was under, Stabbed in 
the Dark. This was held to be an Innocent Miſtake, and 
ruled Chance-medley. 

Poss iv it might have been better ruled Manſlaugh- 
ter at Common-Law ; due Circumſpection not having been 
uſed, but it was not Manſlaughter within the Statute, 

CAs Es of this Kind are very numerous. Many of them 
have been already ſtated to other Purpoſes under the Head 
of Juſtifiable or Excuſable Homicide. And more there are 
which cannot have eſcaped the Obſervation of any atten- 
tive Reader. In all ſuch Cafes the Juſtice or Benignity of 
the Common-Law hath over-ruled the Rigour of the Sta- 


tute, 


SECT. 2. A Priſoner whoſe Caſe may be brought with- 
in the Letter of the A& commonly is Arraigned upon two 
Indictments, one at Common-Law for Murder, e other 
upon the Statute. And if it cometh out in Evidence that 
the Fact was either Juftifiable or amounted barely to Man- 
ſlaughter at Common-Law, it hath been rarel N — that 
ſuch Perſon hath been convicted of Manſlaughter upon the 


Statute. 
Harp indeed it would be ſhould He be fo Convicted. 


For if the Tradition I hinted at above is to be depended on, 
this is one of thoſe Acts which, to borrow an Expreſſion 
from Lord Bacon, was made upon the Spur of — Times. 
Whereas the Rules of the — in Caſes of this 
Kind may be conſidered as the Reſult of the Wiſdom and 
Experience of many Ages. > 

Lr Me add, that if the Outrages at which the Statute 
was s levelled had been proſecuted with due Vigour and pro- 


4F 2 per 


-—S (W.) 


429. 


SECT. 2. 
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cHAf per Severity upon the Foot of Common-Law, I doubt not 
VI. 


an End would ſoon have been put to them, without in- 
cumbering our Books with a ſpecial Act for that Purpoſe, 
and a Variety of Queſtions touching the true Extent of it. 
This Obſervation will hold with regard to many of our 
Penal Statutes made upon ſpecial and ng Oe 
and ſavouring rankly of the Times. 

Arrzx what I have ſaid it may not be thought ex- 
tremely neceſſary to enter minutely into the Circumſtances 
which will bring particular Caſes within the Statute, or 
take them out of it. But ſomething wy wy ſhall be 


faid, 


iner. 3. Tux Statute in deſcribing the Offence faith, 

&« If any Perſon ſhall Stab or TBruſt. Under theſe Words 
Shooting with any Sort of Fire-Arms, or Thruſting with a 
Staff or any other blunt Weapon, have been brought with- 
in the Act. The Caſe of Thruſting with a blunt Weapon 
muſt be ſuppoſed to have been in the Contemplation of the 

ture. Otherwiſe it will not be eaſy to account for 
the Exception with regard to the Correction of Children or 
Servants. 

Tux Caſe of Shooting with Fire-Arms will govern the 
Caſes of ſending an Arrow out of a Bow or a Stone from a 
Sling, or uſing any Device of that kind held in the Hand of 
. the Party at the Inflant of 2 it. But throwing at 
a Diſtance and wounding arty, whereby Death en- 
_ the Weapon be it — it may, being delivered out 

" the Hand at the Time the Stroke was given, hath not 
thought with ſtri& Propriety to come under the No- 


tion of Stabbing or Thruſting. 


'SECT. 4. TH E Statute hath likewiſe theſe Words fur- 
ther de of the Offence, Such Perſon” [the Perſon 
Stabbed or Thruſt] © not having then a Weapon drawn, nor 
« having fir ſtruck the Perſon killing,” 

A ordinary Cudgel, or other Thing proper for Defence 
| or Annopance in the Hand of the Party hath been conſider- 


.* Holt in Keil. 131. and by the Court in Newman's Caſe at Old B 
where the Point of # Sword was thrown at 20 Yards Diſtance. MSS. 


in OA. 8. An. 
enton and Chap- 


ed 
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ed as a Weapon 
— ——— — VI. 
import a Sword, or other Weapon of that Kind drawn out of 
the Scabbard. It would ſound nely harſh to ſay, that 
a Sword in the Scabbard is a Weapon drawn within the 
Meaning of the Act. And yet I preſume there are ſome 
Swords yet remaining, which probably have not been draws: 
ſince the Reſtoration, as well fitted for Defence or Annoy- 
ance as an ordinary Cudgel. But the Judges have wiſely held 
a ſtrict Hand over this Statute. They did ſo very remarkably 
— — held bat Perſona preſent 


Aiding and Abetting, though at Common-Law Principals Allen 43. 
——— are ot within the Sunne — 1 0 Sa. 542 


—— 
CT. g. Tas Jodges urrb onde divided der 
Conſtruction of the W Then,' «the Party Killed having . 535. 


Den no Weapon drawn.” The Point in Debate was, 
Whether the Word Then was to be confined to the Inflant 
the Stab was given, or whether it related to the whole Time 
of the Combat. But as I do not find that this Point re- 
ceived any Judicial Determination, I leave it to the Men of 
more Leiſure and-Refinement. 
IN another Caſe, a a Queſticu aroſe upon 
of the Word Firſt in the Statute, © The Perſon Killed not“ 
having Firſt ſtruck the Perſon Killing.” Eleven of the 
Judges held that the Words, (Not having Finſt ſtruck,” 
meant, Not having given the Fir/# Blow in the Aﬀray. 
Richard/on {ingly was of Opinion that the Meaning of the 
Words was, not having Struck before the Mortal Hound was 
given. The Major Vote however prevailed. - But in the Opi 
ninion of Holt, agai 
the obvious of the Act. The Arrangement of the 
Words, as they ſtand in the Statute, ſeemeth to have been 
Inverted, and a Conſtruction Ln a ac 
of-Extorted from the. | 
Tus E are ſome of the Qu which dhe In- 
ity of learned Men bach — yed in the Con- 
feucuon of this Statute. But wherever the Defendant is 
Indicted at Common-Law and alſo upon the Statute, the 
Queſtion moſt worthy of Litigation would in My 3 
4 G 


drawn, ſo as to take the Caſe out of the CHAP} 


the Conftrudion Jones (w.) 


the Natural Order of the Words and Skin. 668. 


$02 DISCOURSE u. 


GHAP, be, Is the Fact upon Evidence Murder at Common-Law, 
Vi or is it Not? eſpecially if the Statute was y of 
the Common- Law, ene 

eiling it was reſolved to be. 04159 
0 Ralo hojttuer.cnanydardacorccine,/be Ge- 
ly laid down, That in all Gaſes of Doubt and Difficulty 
en 
. OTA Sd: 2} 


1 * 4 + 
© 3 1 I, 110 Li 
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0 H A P. VII. ” 

JEFORE: — the Subject of leni I will 
ſubmit to Conſideration a few Things that have oc- 
curred to Me touching the Diſtinction between That Of- 
fence and Murder in — Light our Oldeſt Writers confider- 
ed thoſe, Offences. And how far later Statutes have intro- 
duced the material Diſtinction between W which 

at preſent i 18 eſtabliſhed. ; i% 
T Diſtinction — 2 , us 
it is ſtated by out Oldeſt Writers, ſeemeth to have been in 
Vid. Bact. their Time meerly Nominal. By the One they meant an 
. Inſidious Secret Orculta Octifio, null Sciente 
aut Hillente; ab They expreſs themſelves. And Homicide 
under theſe Gircumſtances, if the Offender was not Appre- 
hended, ſubjected the Townſhip, as I have already obſer- 
ved, to the Amerciament to which they gave the Name of 


Murdrum. 
Species of Felonious Homicide they call- 


434 234 


Vid. Bat. EV RRV other 
1 Homitidium nequiter & in Felonid fam. But 

Both Offences with regard to the Conſequences of a Con- 
viction were the Same, Both Capital. Unleſs the Privilege 


1 and when it did, Both were treated 


hue Legal Notion of Murder in Contradiſtinction to 
Manſlaughter was afterwards enlarged, and took in every 
Species of Homicide, whether Openly or Privily commit- 
ted, if attended with Circumſtances a precon 
ceived Malite in the large Senſe of that Term which I have 
already ſtated and e ed: or to borrow a Term from 
the Scorch Law, ( Slaughter of forethought Felony.” 


STAN- 


— 
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S rAN FORD, the Cleareſt and Beſt Writer on the Crown- 
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Law before Hale, ſtateth the old Rule from Bratton; but VII. 


addeth, that the Idea taking in every Species of 
Homicide with Malice prepenſed had long obtained. 


How long it had Obtained is difficult bo determine with 
Precifion 5 and I think it a Point not worthy of much In- 
veſtigation. It had obtained long before Stun- 
ford's Time. For though, as I obſerved at the Entrance 
into this Diſcourſe, the antient Precedents and Writers on 
our Law do not make uſe of the Term Homicide upon Ma- 
lice forethought in Contra- diſtinction to dimple Felonious 
Homicide unattended with that Circumſtance ; yet it is 
certain that the Term, and alſo the Diſtinction between 


the One: Offence and the Other founded in the Circum- 


— oor 1 PORN. 
near the Time thoſe Writers flouriſhed. * 

THE Acts of General Pardon from the 50. Edw. 3. to 
this Time conſtandy and uniformly except Murder of Ma- 
lice prepenſed, or in Words tantamount, — ex- 
with our preſent Notion of that Offence. 0 
DE theſe Acts, Manſlaughter not being Excepted 
was always underſtood to be Pardoned. 

Han was a real Diſtinction, though Temporary and 
Occaſional, eſtabliſhed between the Offences of Murder 
and Simple Felonious Homicide : which was certainly 
founded on the ſuppoſed Malignity or Non-malignity of 
the Heart at the Time the Fact was committed. In One 
Caſe the Mercy of the Crown interpoſed, in the Other the 
Ottender was left open to the Juſtice of the Law. 

Tux Statute of Rich. 2. likewiſe preſuppoſeth the Legal 
Diſtinction as well-known in thoſe Days; and, as far as it 
goeth, cftabliſheth a Real and Laſting Difference between 
the Offences. It enacteth, That no Pardon ſhall be al- 
« Jowed for the Death of a Man flain by Await, Affeuls, "or 
« Malice prepenſed — unleſs the fame Murder &c, be ſpeci- 
« fied in the Charter. And if in any Pardon it be not fo 


of Stanf. c. 10. 
Id. p. 18. B. 


13. Rich. 2. 


* See the Patent Rolls already cited, many Pardons for Homicide under various Oim . 


cumſtances reciting that the Facts were committed Non per Feloniam aut exregitatam Ma- 


titram. 
+ See the Adds in Rg or any Edition before 4618, when Puiton's Collection obi 


ting Temporary Acts and Acts ſuppoſed to be * or Obſolete, was publiſhed. 
4 G 2 « expreſled, 
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CHAP. . expreſſed, the Juſtices ſhall enquire by Inqueſt if He be 


VII. 


Bro. Indict- 
ment pl. 7. 


| l prepen- 
«fed. And if they Find that He was ſo Slain, the Charter 
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«Murdered or Slain by Aſſault, Await, or Malice 


« ſhall be diſallowed.” _ | 

Vos ſuch Finding of the Jury the King was preſumed 
to have been deceived in His Grant. And therefore the 
Statute provideth that no general Words in the Pardon, 
how comprehenſive ſoever, ſhall avail the Offender. The 
Crown was not preſumed intentionally to Pardon Premedi- 
tated Murder, unleſs it's Intention was plainly and clearly 

in the Charter- 

Tux Statutes Ouſting Clergy in the Caſe of Wilkul Mur- 
der likewiſe preſuppoſe an eſtabliſhed well-known Diſtin- 
ction between that Offence and Simple Felonious Homi- 
cide; and fall in exactly with our preſent Notion of Ho- 
micide attended with and aggravated by the Circumſtance 


of Malice prepenſed. 


12. H. 7. it any Lay Perſon prepenſedly Murder his 
Lord &c. 

23. H. 8. Ouſteth Clergy in Caſe of Wilful Murder of 
Malice-prepenſed ; but excepteth Perſons in Holy Orders, 
viz, of the Order of Subdeacon or Above. 

26. H. 8. refereth to the 230, and is with regard to the 
preſent Queſtiom meerly Auxiliary to it. 

1. Eaw. 6. which for Reaſons given in another Place, 1 
think, hath ſuperſeded Both the Acts of H. 8. as far as 
conderneth the Enumeration of Offences Ouſted of Clergy, 
deſcribeth the Offence by the Term Murder of Malice pre- 
penſed ; but doth not extend to Acceſſaries before the Fact, 
nor to Perſons ſtanding Mute &c, as the two Acts of H. 8. 
taken together did. | 
4. 5. Ph, and M. is Auxiliary to the Act of Edw. 6. and 
extendeth to Acceſſaries before the Fact, and to Perſons 
ſtanding Mute &c, and the Offence is here deſcribed ſingly 
by the: Words Wilful Murder ; which in the Language of 

Law ex Vi Termini import every Thing we now under- 
ſtand by Murder of Malice prepenſed in Contra-diſtin&tion to 


* Manſlaughter. 


AND therefore in an Indictment for Murder the Word 
Murdravit is fo Neceſſary and Eſſential in the Deſcription 


of the Offence, that no Words however importing the ſame 
' Offence, 


Offence, as ex Malitid præcogitatd Interfecit, will now CHAP, 
bring the Caſe within the Statutes. And for Want of that VII. 
Technical operative Word the Defendant cannot be Con- 
victed of Murder, though He may of Manſlaughter. 

TRS E Statutes Ouſting Clergy in the Caſe of Murder 
have introduced a material and laſting Diſtinction between 
that Offence, and what we now commonly call Man- 

fſaugbter, with regard to the Conſequences of a Convic- 
tion. But the Statutes of H. 8. were extremely Partial and 
Defective, all Perſons in Holy Orders, who ought Them- 
ſelves to have known and taught Others their Duty, being 
excepted. And the Statute of H. 7. already cited was in 
like manner Defective. This Defect the Statutes of Edw. 6. 
and Ph. and M. have ſupplied. | 

Bur ſtill, all Perſons not capable of Holy Orders, as 
Women, who from the Delicacy of their Frame ſeem to 
be the moſt ſuſceptible of Human Paſſions, and ſome 
Others, were left to the extreme Rigour of the Common- 
Law, and to the Mercy of the Crown. For at Common- 
Law all Felonies, except Petit Larceny, Rape and May- 
hem, were conſidered as Capital Offences, unleſs in Caſes 
where the Offender was capable of Holy Orders and qua- 
lified for them. And in thoſe Caſes, I am ſorry to fay it, 
Murders, though of the moſt Atrocious Kind, were not 
excluded. And therefore wherever I ſpeak of the Benigni- 
ty of the Law and it's Condeſcenſion to Human Infirmity 
in the Caſe of Manſlaughter, I would be always underſtood 
to ſpeak of the Law in it's preſent State. 4 rv" 

Bur Light and ſound Senſe have at Length, though 
by very Slow Degrees, made their Way to Us. We now 
conſider the Benefit of Clergy, or rather the Benefit of the 
Statutes, as a Relaxation of the Rigour of the Law, a Con- 
deſcenſion to the Infirmities of the Human Frame. And 
therefore in the Caſe of all Clergyable Felonies We now 
meaſure the Degree of Puniſhment by the real Enormity 
of the Offence ; Not as the Ignorance and Superſtition of 
Former Times ſuggeſted, by a Senſeleſs Dream of Sacred 
Perſons or Sacred Functions. 

THz 21. Fac. 1. went a little, and but a little, Way in 
Favour of the better Half of the Human Race. —_— 

| 4 H 
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for Grand Larceny to the Value of 10s. were put upon the 


ſame Foot as Men intitled to Clergy. 

Ir is really Aﬀoniſhing that when their Caſe came fo 
profeſſedly under the Conſideration of the Legiſlature more 
was not then done in their behalf. But here for more than 


Half a Century the Wiſdom of. the Nation ſtopped ſhort. 
Till the 3“ and 4 of V. and M. put Women in all Caſes 


of Clergyable Felonies * the ſame Foot as Men intitled 


to Clergy. 
Tung 5 of Queen Anne at length Aboliſhed the idle 


| ch of Reading, and ſo broke down, it I may uſe 


the Expreſſion, the Wall of Partition between Subje& and 
Subject under one and the ſame Degree of Guilt. This 
Meaſure intitled Thoſe who before were ſuppoſed to be 
under a Legal Incapacity for Orders, as Jews and ſome 
Others were, and likewiſe Thoſe who, in Preſumption of 
Law were not qualified in Point of Learning, of which 
Reading a Scrap * of Latin, which they called zhe Veck 


Venſe, was commonly made the Teſt, this Meaſure intitled 
all Theſe to the Indulgence of the Law in common with 


the Reſt of their Fellow Subjects. 
From this Period the Meaſure of Puniſhment hath, as 


I before hinted, been governed by the Degrees of real 
Guilt ; not by an abſurd Diſtinction between Subject and 
Subject, originally owing to downright Impudence on One 
Hand, and to meer Fanaticiſm or amazing Puſillanimity 


on the Other. 
Tus hath the Order of Things, which the Pride and 


Preſumption of the Nomiſb Clergy introduced, and the Ig- 
norance or Enthuſiaſm of the Laiety adopted, been hap- 
ptly inverted. Our Anceſtors in Queſtions touching the 
Aloirince or Non-allowance of Clergy regarded ſolely the 
Function or Abilities of the Offender, We the real Deme- 


rit of the Offence. 


* Miſerere mei Deus. 
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Of Murder. 


HAVE already obſerved, that our Oldeſt Writers made 

uſe of the Term Murder in a very narrow limited Senſe ; 
and that in ſucceeding Ages the Definition of this Offence, 
in Contra-diftin&tion to Simple Felonious Homicide, was 
enlarged fo as to take in all the Caſes which appeared to 
have been attended with Circumſtances indicating a pre- 
penſed Malice in the Party Killing. And that this enlar- 
ged Idea hath long obtained, and exactly falleth in with 
our preſent Notion of Murder of Malice prepenſe. 

I have likewiſe endeavoured to ſtate and illuſtrate þy 
Authorities already cited the true Notion of the 
Term Malice as applied to the Caſe of Murder, which I 
will not now repeat. It is ſufficient to refer the Reader to 
what is offered by way of Preliminary to the Diſcourſe up- 
on the Subject of Homicide in general. 

I choſe to enlarge upon that Point there rather than in 
this Place; becauſe I thought many Things I have ſaid in 
treating of the lower. Species of Homicide, whether Juſti- 
fable, Excuſable, or Alleviable, would be better under- 
ſtood by firſt fixing in the Reader's Mind the true Idea of 
that Degree of Malignity implied in the Term Malice; 
which, in Caſes primd Facie falling within the lower Species, 
hath made the Fact, all Circumſtances confidered, amount 
to the Crime of Murder. I have likewiſe as I went along 
endeavoured to ſtate the Circumſtances from which the Law 
inferreth the Malignity of the Heart. 

TuksE Matters have I confeſs in a manner exhauſted 
the Subject I am now profeſſedly entering upon. But as 
the Law concerning Murder is interwoven with the lower 
Species of Homicide, and ariſeth from a Variety of Cir- 
cumſtances connected with them, this Anticipation became 
in ſome meaſure n - Since in treating of the Caſes 
which primd Facie ſeem to fall under the lower Species 1 
could not make Myſelf better underſtood than by conſider- 
ing them under every Light they will bear. I will there- 
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CHAP, fore confine Myſelf to the Circumſtances importing Pre- 


VIII. 


.. 


SECT. 2. 
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penſed Malice which have not already fallen in my way. 
Though I fear the Nature of my Subject, complicated as it 
is, will betray Me into ſome little Repetition, which J will 
avoid as much as poſſible. 

TH s groſſer Inſtances of Wilful Murder, and where the 
Malignity of the Heart, the Malitia J have already explain- 
ed, is apparent, need not to be mentioned in a Diſcourſe 
of this kind. The Caſes upon which Doubts have ariſen, 
or which may be the Subject of future Litigation, are on- 
ly proper to be mentioned; and to Such I ſhall confine 
Myſelf. 


SECT. 1. Some THING hath been faid briefly under 
the Head of Homicide in Advancement of Juſtice, touch- 
ing the Killing of Officers in the Execution of their Of- 
fices, and of other Perſons having Authority to Arreſt or 
Impriſon, or acting under Colour of ſuch Authority. But 
this being a Matter in which the Juſtice of the Kingdom is 
deeply concerned, I will now ſubmit to Conſideration My 
Thoughts upon that Subje& more at large. 

MinisTEeRs of Juſtice while in the Execution of their 
Offices are under the peculiar Protection of the Law. This 
ſpecial Protection is founded in great Wiſdom and Equity, 
and in every Principle of Political Juſtice. For without it 
the Publick Tranquility cannot poſſibly be maintained, or 
private Property ſecured ; nor in the ordi Courſe of 
Things will Offenders of any kind be ameſnable to Juſtice. 
And for theſe Reaſons the Killing of. Officers ſo employed 
hath been deemed Murder of Malice Prepenſe, as being an 
Outrage wilfully committed in Defiance of the Juſtice of 
the Kingdom ; the ſtrongeſt Indication poſlible of the Ma- 
litia, the Malignity of Heart which I have already ſtated 
and explained. | 


_ SECT. 2. Tx1s Rule is not confined to the Inſtant 
the Officer is upon the Spot, and at the Scene of Action, 
engaged in the Buſineſs which brought Him thither ; for 
He is under the ſame Protection of the Law Eundo, Mo- 
rando, & Redeumdo. And therefore if He cometh to do his 
Office, and meeting with great Oppoſition retireth, and in 
uy" the 
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the Retreat He is Killed, this will amount to Murder. He CHAP. 
went in Obedience to the Law and in the Execution of his VIII. 


Office, and his Retreat, was neceſſary in order to avoid the 
Danger that threatened Him. And upon the ſame Princi- 
ple if He meeteth with Oppoſition by the Way, and is 
Killed before He cometh to the Place, ſuch Oppoſition be- 
ing intended to prevent his doing his Duty, which is a Fatt 
to be collected from Circumſtances appearing in Evidence, 
this likewiſe will amount to Murder. He was ſtrictly in the 
Execution. of his Office, going to diſcharge the Duty the 
Law required of Him. 


SECT. 3. Nox is the Protection the Law affordeth 
Him confined to His own Perſon. Every Man who com- 
eth in Aid of Him (I ſpeak here principally of fuch Offi- 
cers as at Common-Law or by the Appointment of the 
Crown are properly Conſervators of the Peace), every Man 
lending his Aſſiſtance for the keeping of the Peace, or at- 
tending for that Purpoſe, whether Commanded or Not, is 
under the ſame Protection as the Officer Himſelf. 


SECT. 4. Taz Protection the Law affordeth in theſe 
Caſes muſt not be confidered as Confined to the ordinary 
Miniſters of Juſtice or their Aſſiſtants. It reacheth, under 
ſome Limitations which ſhall be conſidered, to the Caſes 
of Private Perſons interpoſing for preventing Miſchief in 
Caſe of an Affray, or uſing their Endeavour for Appre- 
hending Felons, or Thoſe who have given a dangerous 
Wound, and for bringing them to Juſtice. For theſe Peo- 
ple are likewiſe in the Diſcharge of a Duty the Law re- 
quireth of them. The Law is their Warrant, and They 
may not improperly be conſidered as Perſons en in 
the Publick Service and for the Advancement of Juſtice, 
though not ſpecially Appointed to it. And upon Ac- 
count They are under the ſame Protection as the ordinary 
Miniſters of Juſtice are. 


SECT. 5. Tais Rule is not confined to Thoſe who are 
preſent ſo as to have Ocular Proof of the Fact, or to Thoſe 
who Firſt come to the Knowledge of it. For if in theſe 
Caſes Freſh Suit is made, and à fortiori if Hue and Cry be 

41 levied, 


1. Hale 463. 
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SECT. 4- 
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CHAP. levied, All who join in Aid of thoſe who began the Pur- 
VIII. fuit are under the ſame Protection of the Law as the Others 
are, and ſtand in every Reſpect upon the ſame Foot. Other- 
wiſe no Man of common Prudence would join in the Pur- 
ſuit 3 And many great Offenders mer the Hands 
of Juſtice. 


1. Hale 46. A Robbery is committed on the e or * 1 


the Country upon Notice riſeth and purſueth the Robbers, 
who turn and make Reſiſtance, and in the Struggle one of 
the Robbers is Killed, This on the Part of the Purſuers is 
Juſtifiable Homicide. But on the other Hand, if One of 
the Purſuers is Killed by the Robbers or any of them, it 
will be Murder in the whole Gang joining in /uch Refiftance, 
whether Preſent at the Murder or at a Diſtance, but takin 


t 
4 Pars in ſuch Refifiance. The Law is the ſame in Caſe of 


Hue and Cry duly levied. 


SECT.6. SECT. 6, Nox is this ſpecial Protection of the Law 
confined to Caſes of a meer Criminal Nature, where the 
Publick Peace is broken or endangered. The Miniſters of 
E in Civil Suits, under proper Limitations which ſhall 

confidered, are intitled to the ſame Protection for Them- 
ſelves and Followers, and upon the ſame IE an of Po- 
litical Juſtice. 
Bu v theſe Rules require ſome further Explanation. 


src. . SECT. 7. Wirn Regard to fuch Miniſters of Juſtice 
who in Right of their Offices are Canſervators of the Peace, 
and in that Right alone interpoſe in the Caſe of Riots or 
Affrays, it is neceſſary in order to make the Offence of 
Keil. 66. Killing them amount ta Murder, that the Parties — 
8 ed ſhould have ſome Notice with what Intent. th 
poſe : . otherwiſe the Perſons engaged may in the — 
Buftle of an Affray imagine They came to take a Part in 
it. Rut in theſe Caſes a ſmall Matter will amount to a due 
2 460. Notification. It is ſufficient if the Peace is commanded, or 
; the Officer in any other manner declare with what Intent 
He interpoſeth. Or if the Officer be within his proper Diſ- 
tric, and Known or but Acknowledged to bear 
the Office He aſſumeth, Law will preſume the Party 
Killing had due Notice of his Intent, i if bein — 
# LET c 
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the Day-Time. In the Night ſome further Notification is CHMAE 


neceſſary, and commanding the Peace, or 
; — — his VEG kk will 4 cient. 
udge, That a 


the like Import n 

I remember a g of 
Comſtable s Staff will not 9 a — is very true. 
But if a Miniſter of Juſtice be preſent at a Riot or Affray 
within his Diſtrict, and in order to keep the Peace produ- 
ceth his Staff of Office, or any other known Enſign of Au- 
thority, This, I conceive, will be a Sufficient Notification 
with what Intent He interpoſeth. And if after this Notifi- 
cation Reſiſtance is made, and He or any of his Aſſiſtants 
Killed, it will be Murder in every Man who Joined in ſuch 
Reſiſtance. 

AND in the Caſe of Arreſts upon Proceſs, whether by 
Writ or Warrant, if the Officer named in the Proceſs give 
Notice of his Authority, and Reſiſtance is made and the 
Officer Killed, it will —— if in Fact ſuch Notifi- 
cation was true and the Proceſs Legal. For after fuch No- 
Ts is OT NE GNM 
P 
PIA Perſons interpoſing in Caſe of ſudden Affrays 
for parting the Combatants and preventing Bloodſhed muſt 
undoubtedly give expreſs Notice of their oY . for 
the Reaſon given above. 


SECT, 8. I have ſaid above by way of Caution, If the 
Procgſi be Legal. But I would not be underſtood to mean 
any thing more than, Provided the Proceſs, be it 2 Writ 
or Warrant, be not Defefiive in the Frame of it, and iſſue 
in the ordinary Courſe of Juſtice from a Court or Magiſtrate 
having Furiſdifion in the Caſe. There may have been Er- 
ror-or Irregularity in the Proceeding previous to the iffuin ng 
of the Proceſs; but if the Sheriff or other Miniſter of 
tice be Killed in the Execution of it, This will be Murder. 
For the Officer to whom it is directed muſt at his Peril pay 
Obedience to it. And therefore if a Capias ad Satisfacien- 
dum, Fieri facias, Writ of Aſſiſtance, or any other Writ 
of the like kind iſſue directed to the Sherift, and He or 
any of his Officers be Killed in the Execution of it, it is 
ſutficient upon an Indictment for this Murder to produce 


the Writ and Warrant, without ſhewing the Judgment or 
Decree. 


41 2 


Words of VIII. 
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& CHAP. Decree. So Ruled by Lord Hardwicke in the Caſe of que No- 
VII. gers“ at the Summer Aſſizes in Cornwall in the Year 1735. 


SECT.9o 


SECT. 10. 
Lord Raym. 


DISCOURSE II. 


AND in the Caſe of a Warrant from a Juſtice of the 
Peace in a Matter wherein He hath Furiſdiftion, the Perſon 
executing ſuch Warrant is in like manner under the ſpecial 
Protection of the Law; though ſuch Warrant may have 


been obtained by groſs Impofition on the Magiſtrate, and 
by falſe Information tou Matters ſuggeſted in it. See 


the Caſe of Richard Curtis before Reported. 


SECT. 9. Bur if the Proceſs be Defective in the 
Frame of it, as if there be a Miſtake in the Name or Ad- 
dition of the Perſon on Whom it is to be executed, or if 
the Name of ſuch Perſon, or of the Officer be infoſted | 
without Authority, and after the iſſuing of the Proceſs, or 
the Officer exceedeth the Limits of his Authority, and is 
Killed, this will amount to no more than Manſlaughter in 
the Perſon whoſe Liberty is ſo invaded. | 

How far other Perſons, eſpecially meer Strangers, in- 
terpoſing i in Behalf of the Party whoſe Li is invaded 
will be intitled to the ſame ind gence, deſerveth great Con 
ſideration. 


SECT. 10. TRE Doctrine advanced in the Caſe of The 
Queen againſt Tooly and Others hath, I conceive, carried 
the Law in favour + Private Perſons Officiouſly interpoſing 
farther than ſound Reaſon founded in the Principles of true 


Policy will warrant. I fay Offciouſly Interpoſing, becauſe 


the Interpoſition of — Perſons in the Caſes I have 


mentioned, for preſerving the Peace and preventing Blood- 
ſhed,” ſtandeth upon a quite different Foot. 
IN Tooly's Caſe, the _— riſonment of the Woman was 


certainly Unjuſtifiable. Conftable + was out of his 


®. This Man by the Help of a Ga ang of deſperate Fellows flood out» Time in a 
Chancery-Suit, and kept Poſſeſſion of the Premiſes in Queſtion againſt all Manner of Pro- 
ceſs. . At length the Sheriff attended by the Poſſe Comitatis endeavouring to execute the 
Proceſs, Three of the Poſſe were Killed by Him or ſome of his Gang, He preſent and 
Abetting. For theſe Murders He was Tried and Convicted. In the Courſe of the Trials 
the Writ of Execution, the Injunction for delivering Poſſeſſion, and the Writ of Aſſiſt- 
ance were read in Evidence, but not the Decree. 

2 3 Judge being apprehenſive of a Reſcue, He was by ſpecial Order executed the next 


N 7 1 uſe the Term Conſtable meerly for the Sake of Brevity, for the Nan was no Con- 
ſtable in the Precinct where the Arreſt and Impriſonment were. 


PrecinR, 
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Precinct, and had no ſpecial Warrant for what He did; 
nor had the Woman at that Time miſbehaved. His At. 
ſiſtant therefore was not under the ſpecial Protection of the 
Law I have mentioned. But whether this Illegal Impriſon- 
ment was in the Eye of the Law a ſufficient Provocation 
to the Defendants, who were Strangers to Her and her Caſe, 
is yet to be conſidered; for all Voluntary Felonious Homi- 
cide without a Provocation is undoubtedly Murder. 

Ir was held by Seven of the Judges Five, that it 
was a ſufficient Provocation. For, ſaid Holt in giving Judg- 
ment, (if one be impriſoned upon an unlawful — 
« it is a ſufficient Provocation 70 all People out of Compaſ 
« fon, much more when it is done — Car of Fo 
« tice; and where the Liberty of the Subject is „it 
« is a Provocation to all the Subjects of England — A Man 
<« ought to be concerned for Magna Charta and the Laws. 
« And it any one againſt Law impriſon a Man, He-is an 
<« Offender againſt Magna Charta. 

Tux Caſes of Sir Henry Ferrers's Servant and of Hophin 
Hugget were cited by the Chief Juſtice in his Argument, 
and greatly relied on. But thoſe Caſes do not in My Opi- 
nion warrant the Doctrine in the Latitude here laid down. 

I's the Former, a Quarrel ariſing between the Servant 
and the Officer after Sir Henry had ſubmitted to the Arreſt 
and was put into a Place of Security, They fought and-the 
Officer in this Affray was Killed. It doth not appear up- 
on what Provocation the Quarrel and Affray began, and 
the Report maketh it highly probable that no Reſcue was 
thought of or attempted. The Words are, The Servant 
«in Gaking to reſcue Him as was PRETENDED Killed the 
« Officer.” 

Ir the Matter of the Reſcue was a meer Pretence, and 
for aught appeareth by the State of the Caſe it was no more 
than a Pretence, the Caſe was clearly Manſlaughter, Ho- 
micide upon a ſudden Aﬀray ; without entering into the 
Queſtion touching the Inſufficiency of the Writ or Warrant. 
The Reporter doth indeed mention this Matter as an In- 
gredient in the Caſe; but general Rules thrown out in 
Argument, and carried farther than the true State of the 
Caſe then in Judgment requireth, have, I confeſs, no great 
Weight with Me. 
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DISCOURSE IL 


I udo not fay that Incompetent Reaſons, where Better 


might have been given, derogate from the Authority of the 
Judgment ; but certainly derogate from the Authori- 


9 the Rule upon which the Judgment is ſuppoſed to be 


Hu6Gz''s Caſe likewiſe as ſtated by Hale was clearly 
Manſlaughter ; a ſudden Quarrel and Affray, and a Com- 


bat between Him and an Aſſiſtant of the Preſs-Maſter up- 


on ſome Rudeneſs offered or ſuppoſed to be offered on the 
Part of the Afiflant ; upon which,” faith Hale, «a 
« Quarrel aroſe between Them, and in the End the Aſ- 
fiſtant was Killed. * 
I take the Liberty of obſerving as I go on, that Hale 
who at the Conference concurred with thoſe who were of 

pinion that the Caſe amounted to Manſlaughter only, 
doth not fay a Syllable touching the Provocation which an 
Act of Oppreſſion towards Individuals might be ſuppoſed 
to give to the Byſtanders. And He certainly repreſenteth 
the Caſe in the Light it appeared to Him at that Time, as 
a Sudden Quarrel upon ſome Rudeneſs offered by the Preſo- 
maſter's Aſſiſtant. 

THz Caſe as it is Reported by Keiling doth indeed turn 

upon the Illegality of the Impreſs, and the Provocation 
ſuch an Act of Oppreſſion may be preſumed to give to eve- 
9 Man, be he Stranger or Friend, out of meer Compaſ- 
ion to endeavour a Reſcue. And ſay the Major Part of the 

udges, if in ſuch Endeavour of Reſcue they Kill any one, 
uch Killing will be Manſlaughter. | 

Ix this Caſe the Judges were divided in Opinion, Four 

that it was Murder, Eight that it was Manſlaughter. +. 


SECT. 11. Wir HO ur entering at preſent into the 
Merits of this Caſe, I think Tooly's differed widely from it. 
In This, Swords were drawn, and a mutual Combat en- 
ſued. The Blood was overheated in the Affray before a 
Mortal Wound was given. In Tooly's, the Soldiers at the 


They would not be Bound by it. The — 59 and the other Judges of the King's 
Bench, aſter hearing Council "_ow the Special Verdict, adbered to their former Opinion, 
that it was Murder. But out of Deference to the Majority They admitted the 


firſt 


OF HOMICIDE. 
firſt Meeting with the Conſtable drew their Swords upon 
Him unarmed againſt ſuch Weapons; but they ſoon put 
them up appearing to be pacified, and cool Reflection ſeem- 
ed in ſome meaſure to have taken Place. At the ſecond 
Meeting the Deceaſed received his Death's Wound before a 
Blow was given, or, for aught appeared, offered on the part 
of Him or any of his Party. 

In Hugget's Caſe a Reſcue ſeemed to be practicable at 
the Time the Aﬀray began. And it is obſervable that the 
Judges who held it to be Manſlaughter put the Point upon 
an Endeavour to reſcue, I will not ſay that the Poſſibility 
of a Reſcue was a ſufficient Motive to endeavour at it, but 
ſtill there was a Poſſibility which might induce: the Men to 
attempt it. But in Tooly's the Caſe was quite otherwiſe, 
unleſs the Soldiers could hope to force the Roundhouſe. 
For the Woman was there ſecured before the ſecond En- 
counter, and before the Deceaſed ap to have taken 
any Part in the Affair. So that the ſecond Aſſault on the 
Conſtable ſeemeth rather to have been grounded upon Re- 
ſentment or a Principle of Revenge for what had before 
paſſed, than upon any Hope or Endeavour to aſſiſt 


Woman, | 


SECT. 12. I have been longer on this Caſe than I 
ſhould have been, had not I thought the Doctrine advan- 
ced in it utterly inconſiſtent with the known Rules of Law 
touching a ſudden Provocation in the Caſe of Homicide 
and, which is of more Importance, inconſiſtent with the 
Principles upon which all Civil Government is founded and 
muſt ſubſiſt. 

Tu Indulgence ſhewn to the firſt Tranſport of Paſſion 
in theſe Caſes is plainly a Condeſcenſion to the Frailty of 
the Human Frame, to the Furor brevis, which while the 
Frenzy laſteth rendereth the Man deaf to the Voice of Rea- 
ſon. The Provocation therefore which extenuateth in the 
Caſe of Homicide muſt be ſomething which the Man is 
conſcious of, which He feeleth and reſenteth at the Inflant 
the Fact which He would extenuate is commutted ; not what 
Time or Accident may afterwards bring to Light. Now 
what was the Caſe of Tooly and his Accomplices ſtript of 
a Pomp of Words and the Colourings of Artificial Reaſon- 
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ing? They ſaw a Woman, for aught appears à per fef? 
Stranger to them, led to the Roundhouſe under a Charge 
of a Criminal Nature. This upon Evidence at the Ol 
Bayly a Month or two afterwards cometh out to be an Ille- 
Furs Arreſt and Impriſonment, a Violation of Magna Char- 
ta; and theſe Ruffians are preſumed to have been ſeized 
all on a ſudden with a ſtrong Fit of Zeal for Magna Charta 
and the Laws, and in this Frenzy to have drawn upon the 
Conſtable and Stabbed his Aſſiſtant. . 

Ir is extremely difficult to conceive that the Violation 
of Magna Charta, a Fact of which they were totally ignorant 
at that Time, could be the Provocation that led Them into 

Bor admitting for Argument ſake that it was, we all 
know that Words of Reproach, how grating and offenſive 
ſoever, are in the Eye of the Law no Provocation in the 
Caſe of voluntary Homicide. And yet every Man who hath 
conſidered the Human Frame, or but attended to the Work- 
ings of his own Heart, knoweth that Affronts of that kind 
pierce deeper and ſtimulate in the Veins more effectually 
than a ſlight Injury done to a third Perſon, though under 
Colour of Juſtice, poſſibly can. The Indignation that kin- 
dleth in the Breaſt in One Caſe is Inſtinct, it is Human In- 
firmity. In the Other, it may poſſibly be called a Concern 
for the Common Rights of the Subject, but this Concern 
when well founded 1s rather founded in Reaſon and cool 
Reflection than in Human Infirmity. And it is to Human 


Infirmity alone that the Law indulgeth in the Caſe of a 
ſudden Provocation. 


SECT. 13. Bur if a Paſſion for the Common Rights 
of the Subject in the Caſe of Individuals muſt againſt all 
Experience be preſumed to inflame beyond a Perſonal Af- 
front, let us ſuppoſe the Caſe of an upright and deſerving 
Man, univerſally beloved and efteemed, ſtanding at the Place 
of Execution under a Sentence of Death manife/tly unjuſt. 
This is a Caſe that may well rowſe the Indignation, and 
Excite the Compaſſion of the wiſeſt and beſt of Men. But 
wiſe and Men know, that it is the Duty of private 
gubjects to leave the Innocent Man to his Lot, how hard 
Joever it may be, without attempting a Reſcue ; for _ 
wiſe 
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wiſe all Government would be unhinged. And yet, whit CHAP.) 


Proportion doth the Caſe of a falſe Impriſonment for a VIII 


ſhort Time, and for which the Injured Party ma len 
adequate Remedy, bear to Thar | have now pur? | 


SECT, 14. WRA I have now faid fuggeſterh a SECT. 14. 


Thought which -I will mention; and ſubmit to —_— 
Conſideration. 

I am firml perſwaded that in Caſes ſuch as theſe, _ 
neral Su on to the known Badges of Authority exact- 
ed from all Perſons Strangers to the Party ſuppoſed to' be 
Injured or his Cauſe, would greatly conduce to the Stabi- 
lity of Government; in the Fate of which all private Rights 
are involved. On the other Hand an undue Countenance 
given to a Spirit of Popular Oppoſition upon the Principles 
of Fals PaTrIOTISM hath a 


Confuſion. 

Ta1s is a Conſideration of great ; and if 
the Reader will apply it to the Caſes of Hugget and Tooly 
and the Reaſoning on them, He will not find it difficult to 
Jetermine on which Side the — Ode that Juſ- 
tice I mean which is due to the Publick, doth preponde- 
rate. 

THERE is undoubtedly a Juſtice due to the Communi- 
ty founded in the Intereſt every Individual hath in the Pub- 
lick Tranquillity ; which once deſtroyed, all private Rights 
will fink-and be abſorbed in the general: Wreck. And if 
the Common Rights of the Subject are ſuppoſed to be the 
Object in View, (it is an Object which deſerveth the At- 
tention of all wiſe and Men at proper Seaſons, and 
under thoſe Limitations which Wiſdom and a juſt Concern 
for the Publick will ſuggeſt), let it be remembered, that 
Liberty is never more in chan when it vergeth into 
Licentiouſneſs. Cz/ar cheriſhed a Spirit of licentious Po- 
pularity againſt the Senate, Cromwell cheriſhed the _ 
Spirit againſt Crown and Senate; Both ſet 
their own ſubverſive of true Liberty — Dias 
founded in Law, and 1 N 

THEsE Dr 
haps too prolix Examination of the Opinions of learned 

4L Men, 


Tendency to looſen the 
Reins of Government, mamma n 
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SECT. 15. | SECT. 15. In the Caſe of ne e ag abet 
Endeavours to bring Felons to Juſtice, theſe Cautions * 
to br mat. ; PO 

THAT: a Felony hath bene adtually Committed: For if 

Ciro. Jas. no Felony hath been Committed, no Suſpicion how well 

2 inſt. 33. ſoever will bring the Ferſon fo interpoſing within 

* EE 
F e . * 09 


„ Gran SECT: 16, BSurrosING a Feleay to . hoe AC- 
4 4 cally. Committed, but not by the Perſon Arreſted or pur- 
ſued upon Suſpicion, this Suſpicion though probably well 
founded will not bring the Perſon endeavouring to Arreſt 
or Impriſon within the Protection of the Law, ſo far as to 
excuſe Him from the Guilt of Manſlaughter, if he Killeth, 
or on the other Hand to make the Killing of Him amount 
to Murder. I think it would be Felonious Homicide, but 
not Murder, in either Caſe. The One not having uſed due 
Diligence 10 be .apprized of the Truth of the Fact, the 
Other not having Submitted and Rendered himſelf to Juſ- 
tice ; fince if his Caſe would bear it, He might have re- 
frted to bs ordinary Remedy for te falſe Imprifonment 


bECT. 7: | SECT. 17. Bir if A. a Peace-Officer kak 
Warrant from a Marifrar for the Apprehending of 
B. by Mane upon a C of Felony, or if B. ſtandeth in 
dicted for Felony, or if che Hur and Cxy be levied: againſt 
B. y Name, in theſe Caſes if B. though innocent flieth, or 
. or Purſuit is Kill- 
y A. or any Perſon in the Hue and Cry, 
Reden fo Killing wil be Index ified. — 
Hand, if A. or any Perſon j in the Hue and Cry is 
Killed by B, or any of his Accomplices jnining in that Out- 
rage, ſuch Occifion will be Murder. For 4. and thoſe 
with Him were in this Inſtance in the Di of 
ee REI 
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executing the ordinary-Proceſs of the Law, and kewiſe to SECT. 18. 


private Perſons endeavouring to Arreſt or in the 
Caſes I have mentioned, it nxt of eng qu .Care- 
ful that They do not miſbehave Themſelves in the Diſ- 
charge of their Duty; for if They do they may forfeit this 
ſpecial Protection I have been ſpeaking of. 


On x Inſtance of, their Miſbehayiour, which hath been 


the Subject of Litigation, is that of breaking open Win- 


dows or Doors in order to Arreſt, And as this is a Matter 
nnn 5 
brief, ent. it 9 


\ 


SECT. 19. Tus Officer cannot juſtify the abs SECT. 19. 


open an outward Door or Window in order to execute Pro- 
ceſs in a Civil Suit. If He doth He is a Treſpaſſer. Nut if 
He findeth the outward Door open, and entereth that 
Way, au gt mnt os rn from within, and 


He entereth, He may ERR ee | 


eth hat neceſſary in Order to execute his Proceſs. . 

Tur Books lay, that, a Man's Houſe is bis Cafile for 
5 key > Himſelf and Family; and conſequent- 
ly the Officer in the Caſe I have put, being a Treſpaſſer, 
cannot be ſaid to be acting in the Diſcharge of his Duty, at 
oe Dr e e 6 EE 

a Treſpaſs. Theſe Suppoſitions are inconſiſtent, and 

oy each the other, Bur if He Gorleth the e 

or gaineth Admiſſion from. within, He haying a lawful Call 

© the flaw, as He certainly hath, cannot be a Treſpaſſer 

in entering the Houſe, and conſequently may remove any 

„60 
He camp: haut. 


| e 50. Tys Re tht 

W to Arreſts u Legal 
Proves hank boon, paged Der ins We pe Prarie 
Political Juſtice will warrant. - 2 beyond what in the 
Scale of ſound Reaſon and good P will warrant. 


1 See 6. on the Statute of Stabb the Caſe of Peg ws pl rout 
erken- be Cher ante Arreſt Hit, 
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cth over the Publick FA + (a laudable Jealouſy it 2 


. 
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CH AP. But in Caſes of Life we muſt ac adhere to Rules well- down 


ad long eſtabliſhed. 
Bor this Rule is 807 one of thoſe that will admit of 


any Extenſion. It muſt therefore, as T have before hinted, 
be confined to the Breach of Windows and outward Doors 
intended for the Security of the Houſe againſt 2 from 
without endeavouring to break in. 


SECA. 21. Ir muſt likewiſe be confined to a Breach 


of the Houſe in order to Arreſt rhe Occupier or any of bis 
Family who have their Domicile, their ordinary Reſidence 


there. For if a Stranger whoſe ordinary Reſidence is elſe- 
where, upon a Purſuit taketh Refuge in the Houſe of an- 


other, this is not his Caſtle, He cannot claim the Benefit of 
Sanctuary; in it. | 
8E CT. 22. Tre Rule is likewiſe confined to the Cate 


of Arreſts i in hes fr/# Inflance. For if a Man being legally 
Arreſted g Hold of the Priſoner and pronoun- 
cing the Are is an actual Arreſt) eſcapeth from 


the Glow 15 taketh Shelter though in his own Houſe, 


the Officer may upon freſh Suit break open Doors in order 
to retake Him, having firſt given due Notice of his Buſi- 
neſs and demanded Admiſſion, and been refuſed. 
Au p let it be remembered that not only in This but ir in 
every 'Caſe where Doors may be broken open in order to 
Arreſt, whether in Caſes Criminal or Civil, there muſt be 
ſuch Notification, „Demand and Refufal dedder the Parties 


concerned proceed to that Extremity. | 


s ECT. 23. Tu Rule already nes mut like- 
wiſe be confined to the Caſe of Arreſts upon Proceſs in Ci- 
vil Suits. For where a Felony hath been Committed or a 
dangerous Wound given, or even where a Miniſter of Juſ- 
tice "cometh armed with' Proceſs founded on a Breach of 
the Feace, the Party's own Houſe is no Sanctuary for him; 
Doors may in any of theſe Caſes be forced, the Notifica- 
tion, Demand,” and Refuſal before-mentioned having been 

joully made. 
IN theſe Caſes the Jealouſy with which the Law nh 
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the Principles of Political Juſtice, I mean the Juſtice which CH AP. 


is due to the Community Ne Maleficia remaneant impunita, 
all conſpire to ſuperſede every Pretence of private Inconve- 
nience ; and oblige us to d the Dwellings of Male- 
factors when ſhut againſt the Demands of Publick Juſtice, 
as no better than the Dens of Thieves and Murderers, and 
to treat them accordingly. | 111 

Bur bare Suſpicion touching the Guilt of the Party 
not warrant a Proceeding to this Extremity, though a Fe- 
lony hath been actually Committed; unleſs the Officer 
cometh armed with a Warrant from a Magiſtrate grounded 
on ſuch Suſpicion. | 


SECT. 24. Goat xs and their Officers are under the 
fame ſpecial Protection that Other Miniſters of Juſtice are. 
And therefore if in the Diſcharge of their Duty 
They meet with Reſiſtance, whether from Priſoners in Ci- 
vil or Criminal Suits, or from Others in behalf of ſuch Pri- 
ſoners, They are not obliged to retreat as far as They can 
with Safety, but may freely and without Retreating repel 
Force with Force. And if the Party ſo Reſiſting happen- 
eth to be Killed, This on the'Pitt of — or his 
Officer, or any Perſon coming in Aid of Him will be Juſ- 
tifiable Homicide. On the other Hand, if the Goaler, or 
his Officer, or any Perſon coming in Aid of Him ſhould 
fall in the Conflict, This will amount to wilful Murder in 
all Perſons Joining in ſuch Reſiſtance. It is Homicide com- 
| mitted in Defiance of the Juſtice of the Kingdom. 


SECT. 25. Bur in to the great Power theſe 
Officers have, and, while it is exerciſed with Moderation 
ought to have over their Priſoners, the Law watcheth, with 
a jealous Eye over their Conduct. And therefore if a Pri- 
ſoner under their Care dieth, whether by Diſeaſe or Acci- 
dent, the Coroner upon notice of ſuch Death, which no- 
tice the Goaler is obliged to give in due Time, ought to 
reſort to the Goal, and there upon view of the Body make 
Inquiſition into the Cauſe of the Death. And if the Death 
was owing to cruel and oppreſſive Uſage on the Part of the 
Goaler or any Officer of his, or, to ſpeak in the Language 
of the Law, to Dureh of Impriſanment, it will be 
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CHAP Wilder in the Perſon guilty of ſuch Dureß. I far 


on guilty of the Dureſs, becauſe though in a Civil * 


VU he # 
atk. 0 Principal may in ſome Caſes be anſwerable in Da- 


Stra. 8 56. 


Ibid. 884. 


mages to the Party injured through the Default of the De- 
puty upon the Principle of Reſpondeat Superior; yet in a 
Capital Proſecution, the ſole Object of which is the Puniſh- 
ment of the Delinquent, Each Man muſt anſwer for his own 


Acts or Defaults. M4. | 
Tux Inftances of Oppreſſion which may fall within the 


Rule of Dureſs of Impriſonment are as various as a Heart 


cruelly bent upon Miſchief can invent. I will mention 
Two which have lately come in Judgment. A Goaler 
knowing that a Priſoner infected with the Small Pox lodg- 


ed in a certain Room in the Priſon, confined another Pri- 


ſoner againſt his Will in the ſame Room. The ſecond Pri- 
ſoner who had not had the Diſtemper, of which the Goaler 


bad notice, caught the Diſtemper, and died of it. This was 


very rightly held to be Murder in the Goaler. | 
ANOTHER ftraitly confined his Priſoner in a low damp 
unwholſome Room without allowing him the common Ne- 


ceſſaries of Chamber-Pot &c. for keeping Things ſweet and 


clean about Him. The Priſoner having been long confined 
in this Manner contracted an ill Habit of Body, which 
brought on Diſtempers of which He _ This likewiſe 
was very rightly held to be Murder in the P ity of 
this — F a _— 
Tus B were deliberate Acts of Cruelty, and enormous 
Violations of the Truſt the Law repoſeth in it's Miniſters of 
uſtice. 
1 Havinsc, as J obſerved in the Beginning of this Chap- 
ter, already conſidered the Caſes of Murder which fall in 
and are connected with the lower Species of Homicide, I 
have now gone as far into the Subject of Murder in general 
as I propoſe at preſent. For I forbear to enter in this Place 
into a minute Conſideration of the Caſe of Principals in the 
Firſt and Second Degrees in Murder, and alſo of Thoſe who 
may be deemed Acceſſaries Before or After the Fact; in- 
tending to conſider thoſe Matters at large under the Head 
of Accumpliceßn. Upon which Occaſion ſomething will be 
faid/in general touching the Participes Criminis in the Caſe 
of High Treaſon and other Capital Offences. 5 
N | CHAP. 
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AVING faid as much I think neceſſary to ſay in 


this Place upon the Subject of Murder in general, I 
come now to ſpeak of that _—_— — 
which our Law hath diſtinguiſhed by the Name of Petit 
Treaſon. © 

FoxuE Writers following the Order they found in the 
Statute of Treaſons have generally choſen to treat of Petit, 
immediately after High Treaſon, before They enter into 
the Conſideration of any other Species of Homicide. I ſuſ- 
pe& that this Circu ce, ſmall as it may ſeem, hath 
contributed to lead unwary People into an Opinion that 
Petit Treaſon is in Conſideration of Law an Offence of 4 
different kind from Murder. I have therefore in treating on 
the Subject of Homicide choſen to begin with the loweſt 


Species, and following the Order of Law to riſe gradually to 


Murder. And ſhall conclude with what I take to be in Con- 
{ideration of Law the higheſt Degree of that Offence, Mur- 
der aggravated by Circumſtances of a Treaſonable kind. 

I not enter into a Detail of the ſeveral Caſes provi- 
ded for by that Clauſe in the Statute of Treaſons which re- 
lateth to this Offence ; nor of Thoſe which 8 
tion have been brought within it. This Part of the Subjec 
hath been ſufficiently ſpoken to by Writers who have gone 
before Me, and to Them I refer the Reader. 

I ſhall content Myſelf with enquiring, and ſtating with 
as much Preciſion as I can, in what Reſpects the Law con- 
ſidereth this Offence as meer Murder, and in what Re- 
ſpecs it may fall under a different Conſideration. 


SECT. 1. An Appeal of Death will lie in the Caſe of 
Petit Treaſon, as well as in every other Caſe of Murder; 
and the Appeal chargeth that the Defendant Felonice, Pro- 


SECT. 1. 


ditoris & ex Malitid precogitatd Murdravit. And in the Jones (W.) 
Caſe of a Wife Killing her Huſband, the Heir ſhall have &. cu. 


the Apped; and She, if Convicted, ſhall be Burnt. 
4M 2 SECT. 


31. 
59 


— DISCOURSE IF 
CHAF. . . 
IX. - SECT. 2. Ir the Defendant on Arraignment ſtandeth 
sSkCT. 2. Mute, or refuſeth to Plead, or peremptorily Challengeth 
x. Hale 382. above, 35, He ſhall ſuffer the Pain fart & dure as in Caſe 
( 3 * } 


of other Felonies. ; 


SECT.3 © SECT. 3. PzT1T Treaſon is confidered as a Species 
of Felony, And therefore at Common-Law, and before 
the- Statute of 13. Rich. 2, interpoſed,” a Pardon of Felo- 
ny without the Exception of Petit Treaſon pardoned that 

i. Hale 378. Offence. And at this Day a Pardon of Murder doth the 

| mme; O af Org 11 
HAI E ſeemeth to have been once of Opinion that the 
Exception of Murder in a 8tatute- Pardon, by which all Fe- 
lonies are pardoned, without an expreſs Exception of Petit 
Treaſon, will not except Petit Treaſon; and that That 
Offence will be pardoned. ' This He groundeth on an Opi- 

Dyer 235- nion in Dyer. But afterwards upon further Conſideration 

> Hae 340 He totally rejecteth that Notion. 7 
Tus Opinion in Dyer is grounded on a Miſconception 

of tlie true and Intent of the Act“ of General Par- 

don of the 5. Elig., by which All Treaſons and other Of- 
fences are pardoned by very general Words with an Excep- 
tion of ſome Particular Species of High Treaſon, and of 

ALL MaNNRERN of Voluntary Murders &c. without any ex- 

preſs Exception of Petit Treaſon es Momine. But in this 

Reſpect there is Nothing very ſingular in this General Par- 

don. For except that of the 50. Eadw. 3., which hath an 

Exception of All Treaſons whatſoever, there is not One 

before the 13. Elia. which hath any general Exception ap- 

plicable to the Caſe of Petit Treaſon; unleſs it be com- 

prehended in the Exception of Voluntary Murder, which it 
exprefly excepted in all of them. = Fanny” 

Ir would be abſurd to imagine that Petit Treaſon, the 

moſt Appravated Kind of Murder in the Eye of the Law, 

was intended to be pardoned by theſe Acts, 12 in Num- 

ber, paſſed at different Times in the Compaſs of about 

200 Years. And it would be equally abfurd to ſuppoſe 

that if it was not intended to be Pardoned, no Care was 


- 
1 
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taken to except it. And yet all theſe Acts have pardoned 
Petit Treaſon, if it be not Excepted under the Denomina- 
tion of Wilful Murder. From whence I think it may be 
ſafely inferted, that in the Judgment of thoſe Parliaments 
the Offence of Petit Treaſon was Excepted under the Ex- 
ception of M ilſul Murder. | 

Tus Exception of Petit Treaſon, eo Mamine, was firſt 
introduced by the 13. Elia., probabl y ex abundanti Caute- 
{4 and with a View to this Opinion in Dyer; and it hath 
been inſerted, together with the Exception of Wilful Mur- 
der, in all the Acts of General Pardon from that Time to 
the preſent. But it cannot be inferred from theſe later Acts 
that ſuch an expreſs Exception was abſolutely Neceſſary, 
without ſuppoſing either that our Anceſtors for about 200 
Years together intended to pardon Petit Treaſon while they 
conſtantly excepted Wilful Murder, or that They did not 
know how to Except it in a proper manner. 

THERE 1s a Caſe in Dyer which hath been thought to 
favour the Opinion that the Crime of Murder is merged in 
Petit Treaſon, and that a Pardon of Treaſon diſcharged'it, 
notwithſtanding the Exception of Murder. But that Caſe 
proveth nothing like it. A Wife about the 31. H. 8. Poi- 
ſoned her Huſband; then came a General os, by which 
Treaſon was Pardoned, but with an Exception of Wilful 
Murder. The Heir brought an Appeal of Murder, and it 
was adjudged that the Appeal did not lie. This Caſe doth 
not prove that Murder is merged in Petit Treaſon, but 
that both Murder and Petit Treaſon were merged and ex- 

tinguiſhed in the Offence of High Treaſon. For at that 
Time by virtue of the 22. H. 8. all 1 Murder was 
High Treaſon. And being ſo, the Appeal * not being ſaved 
by he Act was Barred, whether the Treaſon had been Par- 
doned or No. 


SECT. 4. A Perſon guilty of Petit Treaſon may be In- 
dicted of Murder, for it is 4 Species of Murder; and ſuch 
Facts and Circumſtances proved in the manner the Statutes 
hereafter Cited require, as would Convict a Man of Mur- 


der will Convict a Wife or Servant of Petit Treaſon. And 


* Vid. 8. Edw. 4. an —— to make Sacrilege High Treaſon, and the Offender to 
be. Burnt. The Appeal for Reſtitution expreſly Saved. Cott. 684. 


4 N on 
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in Raſtal. 
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on the other Hand, upon an Indictment for Petit Treaſon 
the Jury may Find, as the Circumftances tending to Juſti- 
Excuſe, or Alleviate, come out in Evidence, in the 
manner as They do upon an Indictment for Mur- 


378. 
2 thiv FP 


6. St. Tri. 
224. 


t, Hale 378. 


Wan Iz the Caſe of the King againſt Swan Reported 
before was ing, and before the Second Bill was pre- 


ferred, a Queſtion was made whether Swan could be Con- 
viced on the Indictment for Murder, if it ſhould come out 
in Evidence that He was Servant. to the Deceaſed at the 
time the Fact was Contrived or Committed ; and conſe- 
quently that his Offence was Petit Treaſon. 

Tun xx is a Caſe cited in the printed Trial of Coke and 
Noodburme, which, if ſuch Caſe there ever was, hath as 
far as the Authority of it determined that Queſtion. 
« At the Summer Aſſizes at Dorcheſter 1712. a Woman 
te was Indicted before Mr. Juſtice Eyre for the Murder of 
tc another Woman; upon Evidence it that the 
« Perſon Murdered was her Miſtreſs, which made the Crime 
« Petit Treaſon. The Judge directed this Matter to be Spe- 
« cially Found ; and upon Conference with all the Judges 
ce jt was held She ought to be Acquitted upon this Indict- 
et ment, as She accordingly was, and was afterwards In- 
« dicted for Petit Treaſon, and Convicted and Executed.” 
This Caſe is not to be found in any Report printed. or MS. 
that I have met with, or Heard of. Nor — a 
ſtrict Inquiry met with any Footſteps of ſuch Caſe among 
the Minutes of Proceedings on the Crown Side in the Coun- 
ty where the Caſe is ſuppoſed to have ariſen ; though the 
Minutes from 1708 to 1722 have been carefully ſearched. 
For theſe Reaſons and what is ſuggeſted in the Marginal 
Note I conclude that no ſuch Caſe ever exiſted. 

Lox Chief Juſtice Hale is very full and on the 

other ſide of the Queſtion. © A Perſon who is guilty of 
« Petit Treaſon may be Indicted of Murder, for it is a 
« Species of Murder, and a Pardon of Murder pardoneth 
« Petit Treaſon.” | 

* Juſtice £yre did not go the Weſtern Circuit in the Summer 1912. Ward and Price 
9 This Information J have from Mr. Maddech Clerk of Aſſize of the 
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LoD Chief Juſtice: Cale having 
Dyer 235 before mentioned faith, © That Petit Treaſon is 
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&« Murder and more.” And from thence it hath been in- 6. Co. 13. b. 


ferred that Petit Treaſon and Murder are in Conſideration 
of Law difterent Offences, or that the Crime of Murder is 
merged in Petit Treaſon. But this Inference will not hold, 
however true the Chief Juſtice's Doctrine may be. There 
is undoubtedly in Conſideration of Law a Degree of 


greater 
Malignity in the One than in the Other ariſing from that 


Degree of Allegiance, however low, which the Murderer 
owed. to the Deceaſed at the time the Fact was Committed 
or Conceived in his Heart. But certainly the difference in 
point of Malignity between Murder and Manſlaughter is in- 
finitely greater; and conſequently in that Reſpect it may 
with equal Propriety be ſaid that Murder is Manſlaughter 
and More. And yet in Judgment of Law they are the ſame 
Offence dittering only in the Degree of Malignity when 
conſidered in relation to one and the ſame Fact. And by a 
Parity of Reaſon Lord Chief Juſtice Hale coneludeth 
Petit Treaſon and Murder are to be conſidered in the fame 
Light, as one Offence, diftering only in Degree. 

Bor though I am ſatisfied that the Law conſidereth Pe- 
tit Treaſon and Murder as one Offence differing only in 
Circumſtance and Degree, yet whether it may be Adviſa- 
ble to proceed upon an Indictment for Murder againſt a 
Perſon plainly appearing to be Guilty of Petit Treaſon is a 
Matter that — great Conſideration; and probably 
determined the Attorney- General to prefer a freſh Bill for 
Petit Treaſon in Swan's Caſe. For though the Offences 
are to moſt 1 conſidered as ſubſtantially the Same, 
yet as there is ſome Difference between them with regard 
to the Judgment that is to be pronounced upon a Convic- 
tion, and a very Material one with to the Trial, a 
Perſon Indicted for Petit Treaſon being intitled to @ perem- 
ptory Challenge of 35, I think if the Proſecutor be appri- 
zed of the true State of the Caſe, as He may be if He uſeth 
due Diligence, He ought to adapt the Inditment to the 
Truth of the Fact. 

Bur if through a Miſtake on the Part of the Proſecutor, 
or through the Ignorance or Inattention of the Officer, a 
Bull be preferred as for Murder, and it ſhould come out in 

| 4N 2 Evidence 


4. R. 46. 
Keil. 103. 
104. 


2. Hale 251. 
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dence, though not ſu 
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Evidence that the Priſoner ſtood in that ſort of Relation to 
the Deceaſed which rendereth the Offence Petit Treaſon, I 
do not think it by any means adviſable to direct the Jary 
to give a Verdict of Acquittal. For a Perſon charged wit 
a Crime of fo heinous a Nature ought not to have the 
Chance given Him by the Court of availing Himſelf of a 
Plea of 8 Acguit. In ſuch a Caſe I ſhould make 
no ſort of Difficulty of diſcharging the Jury of that Indict- 
ment, and ordering a freſh Indictment for Petit Treaſon. 
In this Method the Priſoner will have Advantage of his per- 
emptory Challenges, and the Publick Juſtice will not ſuf- 
fer. And on the other Hand, in Caſe of an Indictment for 
Petit Treaſon, if it be proved that the Defendant Killed 
the Deceaſed with ſuch Circumſtances of Malice as amount 
to.Murder, but the Relation of Servant &c. is not proved, 
I have no ſort of Doubt that on ſuch an Indictment the 
Defendant may be found Guilty of Murder and Acquitted 
of the Treaſon, For Murder is included in every Charge of 
Petit Treaſon, Felonice, Proditorie & ex Malitid preecogita- 
td MURDRAVIT. | ren 
TRR Treaſon is a Circumſtance of Aggravation of which 
the Defendant may be Acquitted, and yet found Guilty of 
the Subſtantial Part of the Charge ; juſt as a Man upon an 
Indictment of Murder may be Acquitted of That and found 
Guilty of Manſlaughter. © Becauſe,” ſay the Books, Man- 
te ſlaughter is included in the Charge of Murder.” | 
I will go one Step further, I offer it as My private Opi- 
nion which is ſubmitted to the Judgment of the learned. 
Put the Caſe that a Perſon is brought to his Trial upon an 
Indictment for Petit Treaſon, and that One Witneſs only 
can be produced, or that the Proſecutor is not furniſhed 
with any Evidence except the Depoſitions taken before the 
Coroner, or Informations taken on Oath before Juſtices of 
the Peace purſuant to the Statutes ; and let it be ſuppoſed 
that thoſe Witneſſes are living but unable to travel, or hept 
out of the way by the Procurement of the Defendant. What 


is to be done in this Caſe ? is the Defendant to be Acquit- 


ted of the whole Charge ? I think not. I think this Evi- 

Fcient to Convict of Petit Treaſon, 
is ſtill Admiſſible Evidence, and proper to be left to the 
Jury as upon a Charge of Murder; and the Jury, if They 
4530067 | | are 
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are ſatisfied, may find the Defendant guilty of the Mut- CHAP, 
der, and Acquit Him of the Treaſon, for the Reaſons juſt IX. 
now given. 5 | 2. Hale 184. 


Intereſt Reipublice ne Maleficia remaneant impunita, 


SECT. 5. A Wife or Servant joining with a Stranger in SECT. 5. 
the ſame Murder may be charged in one Indictment, which 
could not be if their Offences were not ſubſtantially the 
Same; and ſuch Indictment concluding, that they Feloni- 
ce, Proditorie & ex Malitid præcogitatd Murdraverunt is 
good for both, Reddendo fingula fingulis. Den. 

3 Caſe. 

8E CT. 6. AurERERTOITS Acguit or Attaint upon an sECr. 6. 
Indictment for Murder is a good Bar to an Indictment for 2. Hale 246. 


Petit Treaſon for the ſame Fact, and ſo e conver/o. 3 


SECT. 7. Tas 1. Edw. 6., which Ouſteth Clergy in SECT. 7, 
the Caſe of Wilful Murder, extendeth to Petit Treaſon and 
Ouſteth That likewiſe. Though Petit Treaſon is not eo 
Momine Excepted, and notwithſtanding the Statute reſto- 
reth Clergy to all Offences not therein enumerated which 
were intitled to it before the 1. H. 8.; for Petit Treaſon is 
a Species of Murder. | 

Lonxp Hale is cleatly of this Opinion, and putteth a 2. Hale 342. 
Case which is not provided for by Either of the Acts of 
#.8., and yet in his Judgment cometh within the 1. Edw. 

6. it is the Caſe of an Outlawry. And He faith, In My 
« Opinion the Statute of 1. Edw. 6. taking away Clergy 
ce from Perſons attaint as well as from Perſons convif of 
« Murder doth extend to Petit Treaſon, which in Truth is 
« Murder. And conſequently a Perſon outlawed of Petit 
« Treaſon, though not by the Statutes of the 23. or 25. 
H. 8., yet by he Statute of Edw. 6. is exempt from Cler- 
« oy under the Name of Wilful Murder.” 

Tu only uſe I make of this Paſſage, for his Lordſhip 
hath not here conſidered All the Statutes touching Petit 
Treaſon with his uſual Accuracy, is to ſhew that his Lord- 
ſhip conſidered Petit Treaſon meerly as a _ of Mur- 
der. And whoever will read the Statute of the 12. H. 7. 
cited underneath with any Attention will ſee that the Le- 

40 giſlature 
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11. Co. 
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giſlature conſidered it in no other Light t than as an | Apgra- 


vared Murder. 
THERE is another Caſe which I EL: is nas Saas e 


for by any of the Acts anteriour to that of Edw. 6., and 
muſt be wholly reſolved into that Act. It is the Caſe of 
Petit Treaſon committed by a Perfon in Holy Orders. The 
Statute of H. 7. is confined to Lay Perſons. The Words 
are, If any Lay Perſon Murder &c.” The 23. H. 8. ex- 
preſly excepteth Perſons in Holy Orders, vis. of the Order 
of Subdeacon or above. And the 25. H. 8. is evidently 


confined to Perſons Indicted and igned according to 
the Statute of the 23. And therefore unleſs Petit Treaſon 


committed by a Perſon in Holy Orders is Ouſted by the 
1. Edw. 6. under the Name of Wiltul Murder, it remain- 


eth, for aught I ſee, ſtill intitled to Clergy. 


SECT. 8. I know an Opinion hath been entertained by 
ſome learned Men, that Principals in Petit Treaſon may be 
Ouſted of Clergy without ſuppoſing Petit Treaſon to be 
comprehended in the 1. Edw. 6. under the Denomination of 
Wilkul Murder. For They think that the whole A of the 
25. H. 8. before cited is revived by the 5. and 6. Edw. 6. 
according to the Opinion of Lord Coke in Powlter's Caſe, 
but that Opinion is Not well founded. Hale was Once of 
the ſame Opinion touching the Revival of the 25. H. 8. i: 
toro and Grounded himſelf on the Authority of Powl/ter's 


Caſe. * Who was denied his Clergy upon a Conviction for 
the Wilful and Malicious Burning a Houſe at Vewmarket 


W 3 the greateſt Part of the Town was conſumed. 

Bor in his Second Volume He reſumeth the Conſidera- 
tion of that Caſe and totally rejecting Coke's Opinion touch- 
ing the Revival of 25. H. 8. in toto, concludeth that No 
part of that Act was Revived except the Clauſe concerning 
Felons convicted of Larceny in One County where the 
Goods came into their Poſſeſſion by Robbery or Burglary 
in Another. And reſteth the A of Powlter's Cale 
uppen a much ſafer bottom. 


* See his Summary p. 232. to 235. and Hiſtory 1. Vol. 570. to 574. 


I will 
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J will for the Reader's gatisfaction ſtate the ſeveral Acts 

mentioned in Pawlter's Cafe as ſhortly as I can, but ſo as 
to avoid Qbſcurity. +» | 

Tas 23. H. 8. Ouſted Clergy in certain Caſes therein 
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23. H.8. c. 1. 


enumerated, among which the Offence Pow/ter ſtood: char=-*© 3 


ged with is One. This Act extended to Principals and Ac- 
ceflaries Before the Fact, being Convicted by Verdict or 
Confeſſion. But did not reach the Caſe of Perſons Wilfully 
ſtanding Mute or Challenging Peremptorily above Twenty, 
or refuſing to Plead directly to the Indictment. 

To Remedy this Defect the 25. H. 8. Ouſteth ſuch Of- 
fenders ſtanding Mute of Malice, or Challenging Perempto- 
rily above Twenty, or refuſing to Anſwer the Indictment, 
in like manner as if they had pleaded Vo? Guilty, and had 
been found Guilty according to the Laws of the Land. 

Tuus far this Statute was meerly Auxiliary to the for- 
mer : it barely provided for Caſes falling within the ſame 
Rule of Diſtributive Juſtice, but omitted in the Former 
Act, probably through meer overſight. 

Ir then proceedeth in the 3* Section to a Caſe of a 
quite different Nature and entirely New; and Enacteth 
that Perſons coming to the Poſſeſſion of Goods by Robbe- 
ry or Burglary in One County, and taken with the anner 
in Another and there Indicted of Larceny, ſhall be Ouſted 
in the ſame manner as if they had been Indicted of Rob- 
bery or Burglary in the proper County : if it ſhall appear 
upon Examination that ike Goods were Originally taken by 
Robbery or Burglary. | 5 

TAE 1“ of Edw. 6 Ouſted Clergy in certain Caſes 
therein enumerated, and for the Moſt part provided for by 
the 23. H. 8. but is totally Silent as to the Offence of Wilful 
—_ Houſes. And even with regard to the enume- 
rated nces, doth not extend to Acceſſaries Before the 
Fact. And further Enacteth, that, In all other Caſes of 
« Felony, all Perſons ſhall have the Benefit of Clergy as 
« They might have had before the 24 Day of April in the 
« 1" Year of King Her. the 88.“ which was the Day He 
began His Reign. 

W1r1#evur Burning of Houſes therefore which had been 
Ouſted by the 23* and 25* of Hen. the 8 was reſtored to 


Clergy by this Clauſe. And ſo were Acceſſaries Before the 
| 40 2 Fact 


25. H. 8. c. 2. 
89927. 0 


Ibid. S. 3. 


1. E. 6. c. 12. 
S. 10. 


C. 
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coming to the Poſſeſſion of Goods by Robbery or Burgla- 
ry in One County and Convicted of Larceny of the ſame 


Goods in Another were likewiſe reſtored to Clergy. And 
from this Clauſe and the Act next cited the Doubt in Pow!/- 


ter's Cale aroſe. | 

TRE 5 and 6 of Eaw. the 6, Reciting that the 23 
of H. 8. did Not extend to Perſons Committing Robbery 
or Burglary in One County and taken with the Manner in 
Another and there Indicted of Larceny ; and Reciting alſo 
the Clauſe in the 25" of Hen. the 8 already cited, which 
had Ouſted thoſe Offenders : and further reciting the Reſ- 
toring Clauſe in the 1 of Edw. the 6" already cited, by 
Reaſon whereof, faith the Act, Many Perſons Commit- 


c ting "Robbery or B urglary in One County and flying into 


« Anather and there taken with the Manner and Convicted of 
« Larceny, had been admitted to their Clergy, to the —4 
e Emboldening and Comforting of su cH OrrRND ERS,“ there- 
fore, for Redreſs thereof it is Enacted that the Statute of the 
25 of H. the 8” touching the putting sun OrPREND ERS 
<« from their Clergy, and every Article, Clauſe, or Sentence 
ce contained in the ſame concerning Clergy, ſhall Toucy- 
« Inc 8UCH OFpences ſtand, remain, and be in full Strength 
<« and Virtue, as it did before the making the ſaid Statute 
« of the 1“ Year of the King.” 

TRE Point laboured by Coke in Powlter's Caſe is, that 


this Statute revived the whole Act of the 25 of Hen. the 8. 


And conſequently, that Wilful Burning being named in the 
1* Clauſe among the Offences enumerated in the Act of 
the 23* is Ouſted, by the general Words Every Article, 
Clauſe, or Sentence contained in the ſame, concerning Clergy. 
OTHeRs, and among them Lord Hale, have been of 
Opinion that General as the Words may ſeem to be, they 


muſt in the Conſtruction of the Statute, be reſtrained to 


that particular Miſchief, which from the Preamble appear- 
eth to have been Singly in the Contemplation of the Le- 
_— and for Redre/s whereof the Act was profeſſed! 
made. * 
Tux v have likewiſe concluded from the ſtrict Pennin 
of the Enacting Clauſe itſelf that it extendeth only to /uc 
Offenders, and ſuch Offences as are made the ſſ — — 
0 


« Offender.” 
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unde that Pingel une Sens ät be nba that 
is to Perſons Committing Robbery or Burglary in One 
County and flying into Another and there Convicted of 
Larceny, 

Tas Statute of the 1 Zdw, 6. did not, as I before * 
ſerved, extend to Acceſſaries before the Fact, who frequent- 
ly in a eee e 
Principals ap gy; Dons eee and 5* of 
Ph, and Mary theſe Accelfaricy.in Murder and/ the 
other Offences enumerated in the 1* of Edu. the 6% and 


ſome Others, and in the Enumeration of particulars nameth 


the Offence of ] iiſul Burning of Houſes. 

Tux Operation of this Act, and what Influence it had 
on Powlter's Caſe will be Fs confidered. 

Lorp Hals in the Paſſage I laſt cited from Him faith 
that the 23* H. 8. never was revived with regard to the Of- 
fence of Wilful Burning. This Obſervation ſuggeſteth the 
great Abſurdity of ſuppoſing the 25 H. 8. to have been 
Revived in toto without Reviving the 23%. For Both the 
Acts, as far as concerneth this Point, 3 
as forming one entire Syſtem of Police with regard to the 
Offences which are made the Objects of them. The For- 

mer extendeth to the Caſes which or Occur, Con- 

viclins by Verdi or Confaſſin. The Latter to ſuch as 
ſeldom n, and are omitted in the Former throu 
t, the Caſes of flanding Mute &c. This being 
1 — it is extremely difficult to conceive 
that the Legiſlature ſhould ſeriouſly intend to Nevive the 
Ond 4e ties without — that They ſhould 
think of Reviving a whole Act, Part of which is 
auxiliary to a Former, without Reviving That for the 
fectuating of which the Other was made. 

Hats having iced the Notion of the Reviral ofithe 


Meer 


26 H. 8. 3 Therefore the Laſt, and I think 


&* rhe ſureſt Anſwer to the is, that the Statute of 
the 3* and 4 Ph. and M. taking away Clergy in all Ca- 
« ſes — rr or 
counſelleth the Wilful Burning, doth by nereſſary Conſe- 

ꝶꝙ ieway Clay te ANTE — of 
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CHAP. 
IX. 


. Ph. 
* 


(and 560.) 


_ 


IX. 


u. Co. 35. a. 


been Revived in toto, could not have 


11. Co. 29. a. 


11, Co. 30. b. 


DISCOURSE If 


Tr1s is the Bottom upon which He, upon full Conſi- 
3 of the Point, thinketh it may be ſafely reſted. 
And, in truth, upon this Bottom, and Former Precedents, 
which were carefully conſulted, I think it was reſted in 
Powlter's Caſe. For though Lord Cole in his Report of 
that Caſe ſtrongly laboureth the Point of the Revival n 
the 25 H. 8. in toto, and faith the Court ſo reſolved : 


it is very plain from his own Report of the Caſe, 


Others of the Judges, how Many or I B He doth not ho >, 
did not concur with Him in that Opinion. But when He 
mentioneth the Statute of Ph. and M., as One Ground of 
the Reſolution, He faith, „This was taken by Divers of 
te the Juſtices,” &y , bom or how Many He doth not ſay, to 
« be a good Interpretation by the whole Parliament of All 
te the faid Acts concerning this Matter. For if the Princi- 

pal ſhould have his Clergy, it would be Abſurd, and 
© what was never ſeen in our Law, that Clergy ſhould be 
te taken from the Acceſſary before. And Secondly, it would 
ce be in vain to take away Clergy from the Acceſſary, and 
« leave the Principal to have his Clergy. For if the Princi- 

“e pal hath his wr," before Judgment, the Acceſſary ſhall 
not be Arrai 

THr1s Reaſo ning He faith had it's Weight with Divers 


of the Judges: moſt probably it was, together. with the 


conſtant Practice in like Caſes, the Principal Ground of the 
Reſolution in that Caſe. For if the Caſe of a Perſon plead- 
ing to the Indictment was not within the 25 H. 8. but 
ſtood purely on the 237, as undoubtedly it did, then the 


bare Revival of the Statute of the 25, fu poſing i it to have 

affeQted the Caſe of 
Powlter ; for He pleaded Not Guilty, and was convicted by 
Verdict. 

Lo RD Coke admitteth that the 23 H. 8. is not Hevived 
by the 5 and 6. E. 6., Hale, as I before obſerved, faith 
the ans: but Coke, ill preſuming that the 25 is Revi- 
ved in toto, fu ppoſeth that the Caſe of a Conviaion by 


Verdict or Confeſſion is within — Letter of that Act. The 


Words, as He citeth them, « He” [the Perſon Stand- 


ing Mute &c. ] © ſhall loſe the Benefit of Cler in like 


“manner as if He had directly Pleaded Er, an wy 


© on n had been found Guilty, according to the 2— of 
« Land.” 


O F HOMICIDE, 


every Perſon Convicted by Verdict or Confeſſion of any of 
the Crimes mentioned in the Act, i is Ouſted of Clergy with- 
out recurring to the Act of the 23% 

A little more Caution in this Citation would have Over- 
turned one Branch of his Lordſhip's Concluſion, I mean 
with regard to a Conviction upon a Confeſſiun. For the &c. 
here thrown in covereth ſome very Material Words which 
the learned Reporter in Juſtice to the Argument ſhould not 
have ſunk. The Words of the Act are, Shall loſe the Be- 
« nefit of Clergy in like manner as if He had directly Plead- 
«ed Nor GuiLTy, and thereupon had been found Guilty, 
cc according to the Laws of the Land.” Is here a fingle 
Word that reacheth the Caſe of a Confeſſion ? or can the 
_ by conſtruction be made to reach it? quite the con- 

The learned Judge himſelf in the Page next before 
. that had — 23. H. 8. been ſo Worded the Caſe 
of a C onfeſſon could not have been brought within that Act. 
By what Rule of Conſtruction therefore is it brought with- 
in This? 

And with regard to the true Scope and Intention of the 
— ſurely it was not the Intent of it Afum agere; it 
was not to Provide for the Caſes of Conviction by Verdict 
or Confeſſion, which the 23* H. 8., then in full Ay had 
effectually Provided for. The plain Intent. was to Provide 
for Caſes not Before Provided for, the Caſes of Standin 
Mute &, and none Other; as any one may ſee who wi 
conſider the Nature of the Act, and read it with due At- 
tention. 

I was willing to enter ſomewhat largely i into the Point of 
the Revival of the 25 H. 8., though perhaps it hath led 
Me a little too far FM the Subject I have been purſuing : 

Becauſe a great deal of the Conſuſion and Obſcurity which 
hath been thrown over the Law touching Clergy, as it ſtood 
upon the Acts of H. 8. and Edw. 6., hath ariſen from con- 
fidering the Act of the 255, and ſometimes even the 23 
H. 8., as Revived; and from Blending them with the 
Statutes of Edw. 6.,. as Parts of One Syſtem of Law touch- 
ing the Allowance or Non-Allowance of Clergy. .. 

I's My Opinion Both the Acts were ſuperſeded, as far as 
concerned the Allowance or Non-Allowance of Clergy, 4 
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IX. 


Lib. Af. 7. 
Bro Trea- 
ſon. 15. 


CHAP. the Reſtoring Clauſe in the 1 Edw. 6. 


SECT.g9. - 


SECT. 10. - 
ances in which the Law maketh a wide Difference be- 


DISCOURSE I 
already cited. Till 


the 3 and 6 Eaw. 6. in Part, and for the Purpoſe before 
Mentioned, Revived that of the 255, and the Statute of Phil. 
and Mary put the Matter out of Doubt with neue to 
Arſon. _ 

| . Judgment in Powlter's Caſe was wunde in found 
Senſe, and — Legal Principles, though not upon Thoſe 
the learned eporter hath choſen to found it upon. 


SECT. 9. Fxom the Rules here laid down with what 
hath been offered by way of Illuſtration of them, it appear- 
eth that the Law conſidereth the Offences of Murder and 
Petit Treaſon as ſubſtantially the Same Offence, differing 
only in Degree. The Latter aggravated by the Allegiance, 
however Low, which the Murderer owed to the Deceaſed. 
And in conſequence of that Circumſtance of Agyravation, 
and of that Alone, 2 dgment upon a Conviction is more 
grievous in One Caſe, . Though in com- 
mon Practice no material Difference is made in the manner 
of the Execution, unleſs in ſome very ſpecial Caſes. 

I remember a Woman * for the Murder of her Huſband 
_—_ Circumſtances of high and uncommon Aggravation 
licerally Burne Alive. And we are told that in a Caſe of Pe- 

tit Treaſon the Priſoner was by Order of the Court Drawn 
immediately after Sentence from Weſiminſter- Hull to o 
burn withou the poor Comfort of an Hurdle, or 
kbp bis Head and Body from the Gro 

Severity | he Ju 


dgment to. be Drawn formerly i 
though now 


Thi 


5 


rawn upon an Hurdle is become Part of the 
lug ment in all Caf of Treaſon 


SECT. 1d. TR ER are, it muſt be admitted, ſome In- 


tween Petit Treaſon and Murder, with regard to the Trial 
and Method of Conviction. But that Difference is not 
founded in the different Nature of the Offences, a 
meer poſitive Inſtitutions. 

Tu « Statute of the 22. H. 8. c. 14. reduced the Perem- 


W 20. The 


Catherine Mayes Convicted at the Old Bayh in April 1726. 
28, 
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28. Edw. 3. c. 13., which extended to Petit Treaſon, in- CHAP. 


troduced 2 Trial per Medietatem Linguæ. Both theſe Sta- 


IX. 


tutes were virtually Repealed by the 1. and 2. Ph. and M. 


c. 10, which provideth that in all Caſes of Treaſon the Trial 
{hall be according to the Courſe and Order of the Com- 
mon-Law. This reſtored the Peremptory Challenge of 35. 
TAE 1. Edw. 6. c. 12. expreſly requireth two Witnefles 
n the Indictment and at the Trial as well in the Caſe 
of Pct as Hi gh Treaſon; and the 5. and 6. Edw. 6. c. 11. 
by general Words extending to All Treaſons, requireth that 
2 Witneſſes, / living, ſhall be examined in Perſon upon 
the Trial in open Court. Theſe Statutes are ſtill in Force. 
And although ſome Improvements have been made by the 
Statute of King William, yet as that Statute — . - 
ly to the ſeveral Species of High Treaſon therein provided 
or, the Caſe of Petit Treaſon ſtandeth Solely on Thoſe of 
Eaw. 6. 

Uron the Foot of the 5. and 6. Edw. 6. Depoſitions of 
Witneſſes taken by the Coroner, or Informations taken be- 
fore Juſtices of the Peace, and certified to the Goal Deli- 
very purſuant to the Statute, are not Evidence whereon to 
ground a Conviction for Petit Treaſon, if the Party be li- 
ing, though unable to travel or kept out of the Way by the 
Priſoner or by his Procurement. 

THrzsz I conceive are the only Inſtances wherein the 
Law maketh a Difference between the Caſes of Petit Trea- 
ſon and Murder. And this Difference is plainly matter of 
poſitive Inſtitution, and doth not ariſe out of the Different 
nature of the Offences. 


END OF THE DISCOURSE 
ON HOMICIDE. 
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D-ISCOURSE UI. cur. 
Of Accoup Lies in HIGH TRRASON 
and other CAPITAL OFFENCES. 


Gn . 


Of Accomplices in Treaſon, and of Perſons preſen 
Aiding and au in Felmy. 


ND ER this Head making will be ſaid . briefly 

touching the Connection which in Judgment of Law 

ſubſiſteth between Principals and Acceſſaries in Felony, and 
the Relation they ſtand in to each other. 

Bo r I have in a the Title of this Diſcourſe choſen to make 
uſe of the Term Accomplices. Becauſe it taketh in All the 
Participes Criminis, as well in High Treaſon as Felony. 
And in the Latter,” whether They are conſidered in ſtrict 
Legal Propriety as Principals in the Firſt or Second Degree, 
or meerly "i Acceſſaries Before or After the Fact. 


SECT. 1. Ir is well-known that in the Lan of SECT. . 
the Law there are no Acceſſaries in High Treaſon, All are 
Principals. Every Inſtance of Incitement, Aid or Protec- 
tion, which in the Caſe of Felony will render a Man an 
Acceſſary before or after the Fact, in the Caſe of High 
Treaſon whether it be Treaſon at Common-Law or by Sta- 
tute, will make Him a Principal in Treaſon ; unleſs the 
Caſe be otherwiſe provided for by the Statute creating the See to this 
Offence, or where the ſpecial Penning of the Act leadeth * 
to a different Conſtruction, An 

THr1s Rule hath long obtained, and will not now be 370. 
Controrerted. But I think it a Matter of great Importance 
that the Rule be rightly underſtood, I mean with thoſe 
Limitations which found Senſe and common Equity re- 
quire. For Caſes have frequently happened, where an Of- 
fender in the final Iſſue of the Proſecution may be conſider- 
ed as a Principal in Treaſon ; and yet during the interme- 
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DISCOURSE III. 


CHAP. diate Step s towards his Conviction, He ought from a Prin- 


I. 


Nb 


138. 


committed, will be a Princi 


med to have been procured was 


ciple c natural Juſtice to be conſidered meerly as in the 
Nature of an Acceſſary before or after the Fact. 

For Inftance, A. adviſeth B. to counterfeit the King” y 
Coin or Seals, or indeed to commit any of the Offences de- 
clared Treaſon by the 25. Edw. 3., and furniſheth Him 
with Means for that Purpoſe; (That Species of Treaſon 
which in Judgment of Law falleth within the Clauſe of 
Compaſſing the Death of the King, Queen, or Prince al- 
ways excepted.) If B. in conſequence of this Advice and 
Encouragement doth the Fact, A. is a Principal in the 
Treaſon. For ſuch Adwer and Aſſiſtanoe in the Caſe of 
Felony would have made Him an Acceſſary before the 
Fact; and in High Treaſon there are no Acceſſaries, All 
are Princi But if B. forbeareth to commit the Fact to 
which He is incited, A. cannot be a Traitor meerly on ac- 
count of this Advice and Encouragement, his Be- 
haviour hath been highly Criminal. For bare Advice or In- 
citement, how wicked ſoever, unleſs in the Caſes already 

ted, will not bring a Man within the Statute, where 
reaſon hath been committed in co of it. 

80 in the Caſe of Aſſiſtance or Protection ſuppoſed to 
be given to a Traitor after the Fact, the y 
affording ſuch Protection, the Treaſon hath been in Fa# 
in Treaſon for the Reaſons 
mentioned. But if a Perſon. | probably un- 
der a Suſpicion of Guilt, — of 25 ** — 
ſhould think it adviſable to withdraw and patiently to wait 
the Iſſue of Things when the Storm which gathereth round 
Him ſhall be blown over; the Party who received and har- 
boured Him during his Retreat cannot be a Traitor for fo 
Coing 3 provided he Conduct of his Friend ſhall appear 
Examination to have been Blameleſs. 

25 Chief Juſtice Coke, who while He was in the 
 Service'of the Crown ſeemeth to have had no Bowels in 
State Proſecutions, when He layeth down and applieth the 
Rule I have mentioned, that All are Principals in Treaſon, 
plainly goeth upon a Suppoſition that the Treaſon preſu- 
afterwards in Fact commit- 
ted; or that the Party ſuppoſed to have been knowingly 
y 9 Io and harboured had been actually Guilty of High 


Treaſon. 
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Treaſon. | It would have been abſurd to the laſt Degree to CH AP. 


have gone upon any other Suppoſition. For it cannot be 
ſaid with any fort of Propriety that a Perſon 


an 
Offence to be committed which in Truth never was Com- 


mitted; or that any Perſon ly, viz: with a full Know- 
ledge of a Treaſon to have been Committed, (That I take to 
be the Legal Senſe of the Term knowingply,) received and 
harboured the Traitor, if fuch Treaſon never had been 
Committed by Him. 

TazRE needeth very little 1 to evince the Truth of this 
Obſervation more than to give a proper Attention to the 
Rule already mentioned, that every Ac which in the Caſe 
of Felony will render a Man an Acceſſary will in the Caſe of 
Treaſon make Him a Principal. Eſpecially if we add to it, 
according to Lord Hale, that nothing ſbort of ſuch an Act 
will. What Circumſtance therefore is N to render 
a Man an Acceſſary in Felony ? plainly This above all 
Others, that the Felony charged upon the Principal hath been 
in Fact Committed Fug Him. For which Reaſon no Verdict 
can pals againſt the Acceſſary till the Truth of this 
Fact ſhall have been legally eſtabliſhed ; either by the Con- 
viction of the Principal if He continueth ameſnable to Juſ- 
tice; or by Judgment of Outlaw ry if He abſcondeth or fly- 
eth. Unleſs the Acceſſary chooſeth to waive the Benefit of 
the Law, and to ſubmit to a Trial. 

TH1s Rule is founded in good Senſe and natural Juſ- 
tice, The Acceſſary is indeed a Felon, but Guilty of a Fe- 
lony of a different kind from that of the Principal. It is, 
if i may uſe the Expreſſion, a derivative Felony * 


I. 


1. Hale 239. 


with and ariſing out of That of the Principal and cannot 


exiſt Without it. 
WHETHER the ſame equitable Rule is by Parity of 
Reaſon to be extended to Treaſonable Actions of a fimilar 


Nature, I mean to Such as are of the Derivative Kind, and 


—.— in the of the Law ſtiled Principal Trea- 

ſons, yet partaking of the Nature of meer orial Of- 
fences, cometh now to be conſidered. This is the Point of 
Importance I hinted at in the Outlet of this Diſcourſe. For 
if in Proſecutions for Treaſons of this kind the ſame Rule 
of Equity be obſerved as in Caſes of Felony, it will become 
a Matter of very ſmall Importance to have been learning 
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CHAP. by what ſpecial Technical Expreſſion we are to deſcribe the 
I. Offence. 
1.Vol.Chap. ,:LoxD Chief Juſtice Hale ſpendeth a whole Chapter on 
— 2 this. Point, which He intitleth, © Concerning Principals and 
« Acceſſaries in High Treaſon.” And though in Confor- 
mity to the eſtabliſhed Mode of ſpeaking, He calleth every 
Perſon who can any ways be conſidered as an Accomplice 
in Treaſon a Principal in it; yet when He cometh to ſpeak 
of the Courſe and Order to be obſerved in the Proſecution 
of the Offenders, He confidereth thoſe Accomplices whoſe 
ſuppoſed Guilt is connected with and dependeth upon the 
real Guilt of another in the Light of meer Acceſſaries; and 
ſtateth a few Caſes by way of Illuſtration and Proof. 
A Perſon is committed to Priſon for High Treaſon, the 
Goaler voluntarily ſuffereth Him to Eſcape ; or a Stran 
knowing of ſuch Commitment breaketh the Priſon and ſet- 
teth Him at large; or knowingly reſcueth Him after an 
Arreſt and before He is brought to Priſon. In All theſe 
Caſes the Goaler and the Perſon breaking Priſon or Reſcu- 
ing, whom He in a Paſſage I ſhall preſently cite calleth a 
Kind of Acceſſaries, are Principals i in Treaſon, if the Party 
impriſoned were really a Traitor. If He was not fo, it will 
be no Treaſon in — And therefore They ſhall not be 
Arraigned till the Principal Offender be Convict. For if 
He be Acquitted of the Principal Offence the Others ſhall 
be Diſcharged. 
I have uſed the Words knowing and knowingly becauſe I 
think that Circumſtance is a neceſſary Ingredient in the 
Cro. Car. Caſe. It is true it was reſolved in Benſtead's Caſe cited 
Jones (W.) here by the learned Author and at p. 141, but I think not 
455- with entire Approbation of the Rule, that the Party breaking 
Priſon would have been guilty of Treaſon though He had 
Nor known that Traitors were there. I am by no means ſa- 
r.H.6. 5. b. tisfied with this Opinion. For the ſingle Authority upon 
| which this Point is ſaid by Hale to have been fo ruled doth 
by no means warrant it. The Book expreſly ſtateth it, hat 
Bro. Treaſon the Party did know that Traitors were there. And Brooke 
dgeth the Caſe is expreſs to the ſame Purpoſe, 


* who abri 


2. Inſt. 590. 6e Sciant que Traitors fueront en ceo.” And Coke citing the 
ſame Caſe layeth a great Streſs on this Circumſtance, that the 


Party Knew that Traitors were there, and conducted them 
out of Priſon. I have 
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I have upon another Occaſion taken ſome Notice of this CHAP. 
ſhort and imperfect Report of Benſtead's Caſe, and obſerved 
that the Proſecution. againſt Him appeareth to have been Pig. . 0b. 
carried on with uncommon Expedition, not to ſay with © 
ſome Degree of Precipitancy. And probably the forcing of 
Priſon Doors, as many were forced during the Tumult, was 
given in Evidence on his Trial among other Outrages of the 
Night, as Overt-Acts of Levying Was; 3 che Species of Tres 
ſon for which He ſtood Indicted. 

Tux ſame Rule of Equity and natural Juſtice the 1 
ed Judge in another Place applieth to the Caſe of Felonious 1. Hate 598. 
Eſcapes and Reſcues, and adderh, « If the Principal Of- 
5 be Convicted and hath his Clergy, I think the 
«« Goaler or Reſcuer ſhall never be put to anſwer the Eſcz 
or Reſcue. As the Acceſſary where the Principal hath- 
% Clergy is thereby diſchar ged. For the Reſcuer and of 
« cer are @ Kind of Acceſſaries.” _ 

He calleth them a Kind of n Nane there 
can. be no Felonious Eſcape or Reſcue, where. no Felony 
had been previouſly committed. But in ſtrict Legal Pro- 
priety they are not Acceſſaries to the Original Felony. For 
though a dos ſhould be Committed for many Felonies, 
yet the Eſcape or Reſcue is conſidered as one — Felony 
and is fo charged. | 1. Hale 599. 
Wrrn Regard to a Perſon knowingly receiving and har- 
bouring a Traitor, the learned Judge in the Place lately ci- . Vo. 
ted argueth, That though He is in the Eye of the Law a 
Principal Traitor and ſhall 1 an Acceſſary, 

get thus much He partaketh. of an Acceſſary, his Indictment 
—_ be Special of the Receipt and not of, the Principal 
Treaſon. If He is Indicted by a ſeveral Indictment, Ie 
ſnall not be Tried fall the Principal be Convicted. If in 
the ſame Indictment with the Principal, the. ury muſt be 
to inquire firſt. of the Principal Offender, and if 
eee e Receipt ; and if the 


1 10 ©! 


22. 


* 


* The 4% of G. 4une hath proy ided for this Caſe and or th Cie of Part ofthe the Sell. 2. c. 9. 
Principal after Conviction. Bak in in the Treaſons of the Acceſſorial kind alread 

ed, and which will be mentioned, I do not conceive that any Rule of Equity — 

"Juſtice would be infringed by giving the Rule, That in Treaſon there are ns tee 
Al are Principals,” it's utmoſt Extent againſt evety Accomplice ; though the 


ender | be Pardoned or Die after Conviction and before A ſhall en- 
ages] al 8 60 thi Pin in th Caſe of Acceſs in Felony In Ws prope Place. 
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onhr Pltngipat b be not Guilty, then to Acquit Both. For though 
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in che Eye of the Law they are Both Principals in Treaſon 
pet in Truth He (the Receiver) —— 


| Git Re cant be Gultry if the Principal be hassen 


4. St. Tri. 
130. 


into che Hands of perhaps 


I the Caſe of Mrs. Life whoſe hard Fate it was to fall 
the Worſt Judge that ever Diſ- 
graced We/tmifter-Holl, no Regard was paid to this Doc- 
trine. I would not be thought to mention this Caſe as an 
Authority upon which a Doubt can at this Day be poſſibly 
raiſed. I do it for the Sake of what happened afterwards, 


Which I take to be an Authority with Me. Her Attainder 


1. Hale 613. 
2. Hale 223. 


was ufterwards Reverſed in Parliament: and the Act reci- 
tech among other Hardſhips of her Caſe, that She was 
«by an ĩrregular and undue Proſecution Indicted for enter- 
2 and concealing John Hicks a falſe Traitor know- 

ing Him to be Such; 7howgh the ſaid Hicks was not ar 
0 br Time of the Tries Artainres or Convicted of any fuch 
xc —_—_—” 

Tus ame leaned Author in other Parts of his Work 
ee ve ee rpoſe for which I have cited Him; 


the ſame Rule of Equity to the Caſe vf a Per- 
br Treaſon which happeneth never to have been carried 


into Execution. 


* x juſt Senſe of the Duty every Man oweth to his King 


dicted for Contriving, Abetting, Aiding, or Conſent- 

* "Box — —— — the learned Judge 
in general Terms appoſite to his preſent Purpoſe 
och het. For with — 7 — to every —— 
Conkeat, Approbation, or previous Abetment in that Spe- 
cle'of Testen which Taller under the Branch of the Sta- 
the Death of the King, 
ſueh Treaſon is in it's on Na- 
wick: all Scher Circumſtances or Events, 
at Overt-Act of though the Fact ori- 
in ation of the ſtiould never be E- 
er o much as Attempted. A. inciteth . to u Trea- 
ſon of this kind, B. in Abhorrence of the Crime, and — 
Country, and which every good Man in the like Circum- 
fante will pay, maketh a Diſcovery ; by Means whereof 
A. is brought to Juſtice. This Incitement on the Part of 
A. is a compleat Overt-A& of Treaſon within this — 


bu . 
F y 
{SUL 
- 


OE ACC OM PLICES. 


Dependence upon the future Behaviour of B. And 

whatever the. learned Author . hath advanced in 

— Terms touching fruitleſs ineffectual Advice or In- 

citement to Treaſonable Practices, muſt be underſtood of 

ſuch Treaſons only as do not fall within this Branch of the 
Statute. 


SECT, 2. ee e yo e the Oh ot A 
plices in Felony. 

Wu RR Two or More are to be brought to Juſtice for 
One and the Same Felony, They are conſidered in the 
Light either of Principals in the Firſt Degree, as having 
actually and with their own Hands committed the Fact; 


or of Principals in the Second Degree, as been pre- 
ſent Aiding and A any wee” a: Tf or of 
Acceſſaries before or after the Fact. 


cond Degrees, or to ſpeak more properly, the S ourſe and 
Order of Proceeding againſt Offenders founded on that Diſ- 
tinction, ſeemeth to have been unknown to the meſt an- 
tient Writers on our Law; who conſidered the Perſons pre- 
ſent Aiding and Abetting in no other Light than as Acceſ- 
{aries ar the Fact, and conſequently not liable to be brought 
to Trial till the Principal Oftenders ſhould be Convicted or 


Outlawed. 
Tris ſeemeth to be agreed by the Beſt of our modern 
Time in tranfcri- 


Writers ; and dea 4 will nad oond 


bing many Authorities from the Anticns Cone: Dag ls 


will briefly cite and refer to Others. 

Baacron “f of the Courſe of where 
the Principal ae ann waa > 
6; vero de Forcia 2 atrachientum quouſque appe!- 


« {ati de Facto ormumantur. But where All are ameina- 


<6 ble, + © Procedatur. contra omnes per Oralinem e dum ta- 
men ili de Forcià non * ant EO 


«K vincatur. 


F LE TA ſpeaketh to the ſame Purpoſe and almoſt in 
'BraF#on's Words. And the Mirror in enumerating the ſe- 
De Coron. c. B. S. 3. and, c. 12. $. 9. to the End of the Chapter. 


— Ch. 198 5. * I. St. 2. de Officio Coronatoris. 
2 | 18 2 
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I. 


SEC Ta. 


Tax Diſtinction between Principals in. the Fir and se- 


Lib. 1. c. 
S. 8. 22 


DISCOURSE II. 


char veral ſorts of Acceſſaries, among others, mentioneth, © Ceux 


* gue ſont en la Force. 

I have here taken it for granted that by the Appellati de 
Fercid theſe Authors meant Perſons preſent Aiding and A- 
betting. The Appeal de Forcid proveth this beyond the 
| HE: of a Contradiction. A. appellat B. de Forcia 
« quod idem B. venit cum predifto C. (the Perpetrator) & 
ce genuit ipſum D. (the Deceaſed) guamdiu ipſe C. illum in- 
te zerfetit.” In the Caſe of Rape the Appeal de Forcid is to 
the ſame Purpoſe, * mutatis mutandis ; plainly importing 
that the Defendant was preſent Aiding and Abetting at the 
Fact. 

I am aware of the Senſe Coke putteth upon the Words 
Commandment, Force, Aid, or Receipt, in his Comment 
on the Statute of We/im. 1., That Mone of them import more 
than the Offence of Acceſſaries before or after the Fact. And 
I admit that they muſt now be ſo underſtood, though the 
original Import of the Word Force in the Act was confined 
to Thoſe we now call Principals in the Second 

But the great Inconvenience of the Rule I have mentioned 
touching the Courſe and Order of Proceeding againſt Ac- 
complices in F 7 tending as it plainly did to the total 
ObſtruQion © f Juſtice in many Caſes and to great Delays in 
others, induced the Judges = a Principle of true Poli- 
tical Juſtice to come into the Rule now ſettled, That all 
FN preſent Aiding and Abetting are Principalt. | 

Tus Rule was not thoroughly eſtabliſhed till after the 
Time of Edward the Third. And ſo late as the Firſt of 
Mary a Chief Juſtice of England greatly doubted of 
it. Though indeed it had been ſufficiently eſtabliſhed and 
the Diſtinction between Principals in the Firſt and Second 
| was well-known long before that Time, 

- NoTHinG needeth to be ſaid by way of eee 
touching Principals in the Firſt Degree. What Acts of Con- 
| currence are neceſſary to render a Perſon a Principal in the 
Second Degree, viz. as an Aider and — is no to be 
conhdered. 


en cer, 89. 88. 5.6 5. And to the fung Purpoſe le e. 25. 8 b. the Deſens 
dant's Oath upon joining Battle i ＋ Appeal. ame . 


SECT, 


OF ACCOMPLICES. 


SECT. 3. Hz muſt be preſent at the P tion, 
otherwiſe He can be nb more than an Acceſſary before the 
Fact; except in ſome Special Caſes founded in Neceſſity 
and Political Juſtice, I mean That Juſtice which is due to 
the Publick, Ve Maleficia remaneant impunita. 

A. with Intention to Deſtroy B. layeth Poiſon properly 
diſguiſed in his Way, B. taketh it and Dieth. AH. though 
abſent when the Poiſon was taken is a Principal. And if 
this had been done at the Inſtigation of C., He if abſent 
would have been no more than an Acceſſary in the Mur- 
der; unleſs They had Both mingled the Poiſon and laid it 
in the Way of B. For in that Caſe Both of them would 
have been Principals, Each of them having gone as far as 
the Other towards Perpetration. 

Ir A. had prepared the Poiſon and delivered it to D. to 
be adminiſtered to B. as a Medicine, and D. accordingly 
in the Abſence of A. had Adminiſtered it not knowing-t 

it was Poiſon, and B. had Died of it, A. would have been 
a Principal in the Murder, upon the ſame Foot of Neceſſi- 
ty. For D. being Innocent A. muſt have gone wholly Un- 
puniſhed if He could not have been conſidered as a Princi- 
pal. But if D. had Known of the Poiſon as well as A. did, 


He would have been a Principal in the Murder, and 4. it 


Abſent an Acceſſary before the Fact. For the Rule of Ne- 
ceſſity already mentioned doth not Here take Place. 
Tux Law is the ſame in the Caſe of inciting a Madman 
or a @hild not at Years of Diſcretion to commit Murder or 
other Felony in the Abſence of the Perſon inciting. . And 
therefore in the Caſe of Anne Courſe Reported before, who 
was Indicted as an Acceſſary before the Fact, it was very 
properly ſtated by the learned Judge before whom She was 
Convicted, that the Daughter who Committed the Fact at 
the Inſtigation of the Mother was of the Age of 14, and of 
ſufficient Diſcretion. For had the Mother employed, as She 
threatened She would, the leaſt of her Children, She muſt 
have been Indicted as the Principal, ſince the Child not be- 
ing of Years of Diſcretion was Innocent. 


| $SE@T. 4. Wu the Law requireth the Preſence of 
the Accomplice at the Perpetration of the Fact in order to 
4 T render 
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I. 
SECT. 3. 


Keil. 52. 53. 


1. Hale 616. 


sk. . 
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CH AP. render Him a Principal, it doth not require a ſtrict Actual 


1. 


immediate Preſence, ſuch a Preſence as would make Him 


an Eye or Ear - Witneſs of what paſſeth. 


$gV2RAL Perſons ſet out together, or in ſmall Parties 
upon one common Deſign, be it Murder or other Felony, 
or for any other Purpoſe Unlawful in itſelf, and Each ta- 


| keth the Part aſſigned Him: Some to Commit the Fact, 


Others to Watch at proper Diftances and Stations to pre- 
vent 4 Surprize, or to Favour if Need be, the Eſcape of 
Thoſe who are more immediately Engaged. They are All, 
provided the Fact be Committed, in the Eye of the Law 
preſent at it. For it was made a common Cauſe with 
Them, each Man operated in his Station at One and the 
game Inſtant towards the Same common End; and the 
Part each Man took tended to give Countenance, Encou- 

ment, and Protection to the whole Gang, and to in- 
ſure the Succeſs of their common Enterprize. 

I will not here multiply Caſes upon the Head of con- 
ſtructive Preſence. This may be ſufficient by way of Illuſ- 
tration. Others founded in the ſame Principle of mutual 
Concert, Aid, and Protection will fall in in their proper 


Places. 


SECT. 5. In Order to render a Perſon an Accomplice 
and-a Principal in Felony, He muſt be Aiding and Abet- 
ting at the Fact, or Ready to afford Aſſiſtance if Neceſſa- 
ry. And therefore if A. happeneth to be preſent at a Mur- 
der for Inſtance, and taketh no Part in it, nor endeavour- 
eth to prevent it, nor apprehendeth the Murderer, nor le- 
vyeth Hue and Cry after Him, this ſtrange Behaviour of 
his though highly Criminal, will not of itſelf render Him 
either Principal or Acceſſary. l 

IT would be here underſtood to ſpeak of that kind of Ho- 
micide amounting in Con/fruftion of Law to Murder, which 
is uſually committed Openly and before Witneſſes, For in 
the Caſe of Aſſaſſinations done in private, to which Wit- 
neſſes who are not Partakers in the Guilt are very rarely 
admitted, the Circumſtances I have mentioned may be 
made uſe of againſt A. as Evidence of Conſent and Con- 
currence on his Part; and in that Light ſhould be left to 
the Jury, if He be put upon his Trial. 

| SECT. 
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SECT, 6. Bor if a Fa& amounting to Murder ſhould I. 
be committed in Proſecution of fome Unlawful Purpoſe, SECT. 6. 
though it were but a bare Treſpaſs, to which A. in the Caſe 
laſt ſtated had Conſented, and He had gone in order to 
give Aſſiſtance, if Need were, for carrying it into Execu- 
tion, This would have amounted to Murder in Him, and 
in every Perſon preſent and joining with Him. The Law: Keil. 116. 
would be juſt the ſame though the Party Slain had been an 
utter Stranger and had taken no Part on either Side, but 
had come with a friendly Intention towards Both, and to 
accomodate Matters between Them. 

IT is true here might be no ſpecial Malice againſt the 
Party Slain, nor deliberate Intention to hurt Him; but if 
the Fact was committed in Proſecution of the original Pur- 
poſe which was Unlawful, the whole Party will be involved 
in the Guilt of Him who gave the Blow. For in Combi- 
nations of this kind the mortal Stroke though given by One 
of the Party is conſidered in the Eye of the Law and of 
ſound Reaſon too, as given by Every Individual Preſent 
and Abetting. The Perſon Actually giving the Stroke is no 
more than the Hand or Inſtrument by which the Others 
ſtrike. 

AND therefore where the Indictment chargeth, that A. 1. Hale 437. 
gave the mortal Stroke, and that B. and C. were preſent 1 * 244. 
Aiding and Abetting ; if it cometh out in Evidence that B. 305. 
was the Perſon who gave the Stroke, and that A. and C. 
were preſent Aiding and Abetting, They may be All found 
Guilty of Murder or Manſlaughter at Common-Law, as 
Circumſtances may vary the Caſe. The Identity of the 
Perſon ſuppoſed to have given the Stroke is but a Circum- 
ſtance and in this Caſe a very Immaterial one, the Stroke 
of One is in Conſideration of Law the Stroke of All. But 
in a Proſecution on the Statute of Stabbing it is otherwiſe 
for a Reaſon I have already given. | 


SECT. 7. I have by way of Caution ſuppoſed that the SECT. 7. 
Murder was Committed i» Proſecution of ſome Unlawful 
Purpoſe, ſome common Deſign in which the combining 


Parties were united, and for the effecting whereof They 
had afſembled. For unleſs This ſhall appear though the 
| 4T 2 Perſon 


— 
CHAP. Perſon. giving the mortal Blow may Himſelf be Guilty of 


1. 
o_ # 2% 
; | 
= = * 


Keil. 111. 


3 
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Murder, (He may bly have conceived Malice 
en the Opportunity which the Confu- 
ſion of a Croud or Darkneſs of the Night afford to execute 
his private Revenge,) He, tr may be Guilty of Mur- 
der, or if it were upon a ſudden Quarrel, of Manſlaugh- 
ter; and yet the Others fon came together for a Different 
ö will Not be involved in his Guilt. And there- 
fore in Plummer s Caſe this Circumſtance not being Found 


by the Special Verdict, nor any Other Fact Found from 


which the Court could with Certainty draw the Conclu- 
fion that the Gun was diſcharged in Proſecution of the 
Deſign in which the Gang was united, Plummer was Dil- 
charged, © 

IN that Caſe the Verdict ſtated, That Plummer and his 
Accomplices were aſſembled in order to tranſport Wool of 
the Growth of England to France contrary to the Statute. 
That an Officer of the Crown duly authorized for that 
Purpoſe met and oppoſed Them. That during the Scuffle 


which enſued a Gun was diſcharged by One of the Offen- 


ders, and John Harding One of the ſame Gang was Killed. 
The Queſtion was, whether Plummer and the Reſt of his 
Party were Guilty of this Murder, 

Ir was agreed by the Court, 15, That had the King' $ 


Officer or Any of his Aſſiſtants been Killed by the Shot, it 
would have been Murder in All the Gang. 2*, That had 


it appeared that the Shot was levelled at the Officer or Any 


of his Aſſiſtants, This likewiſe would have amounted to 


Murder in the Whole Gang, though an Accomplice of their 
Own happened to be Killed. For the Malice Egreditur 
Per/ſonam.” But this Fact not having been certainly Found, 
the Priſoner was Diſcharged. 

I take it that the Point on which the Caſe turned was 
this; it did not appear from any of the Facts Found that 
the Gun was diſcharged in Proſecution of the Pur 225 
which the Party was aſſembled. But 142 it been 


poſe for 
tivel 
Found that it was Diſcharged againſt the Officer or * his al 


ſiſtants, the Court upon this Finding might without in- 
eroaching on the Province of the Jury have preſumed that 
it was Diſcharged in Proſecution of their original Purpoſe. 
In Cafes fo NING) Res ipſa loguitur. 


* A. beat- 


N 6. 8 


OF'ACCOMPLICES. 


1 beat a Conſtable in the Execution of his ' Office, 
but Company interpoſing They were 
ed. B. a Friend of A. ruſhed Tuddenly i in and took up the 
Quarrel, and fell upon the Conſtable who in the Strug- 
gle was Killed, A. having not been at all engaged after 

were parted. It was held by Holt and Rokeby at Hurd 


ford Altes Murder in f, but that H. was Innocent. For 


it did not appear that A. and B. had previouſly deen gon 
offering any Violence to the Conſtable, or to & Him 


and He deſiſt- 


3533 
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I. 
MS. Tracy. 


in the Execution of his Office. The Murder was not Com- 


mitted in conſequence of any Unlawful Combination be- 
tween Them. 

THREE Soldiers* went toge hr 90 rod en Ochoa; Two 
got upon a Pear Tree and the Third ſtood: at the Gate with 
a drawn Sword in his Hand. The Owner's Son coming 
by, collared the Man at the Gate and aſked Him what 
Buſineſs He had there, and thereupon the Soldier Stabbed 
Him. It was ruled by Holt to be Murder in Him, but 
that Thoſe on the Tree were Innocent. They came to 


28 a ſmall Inconſiderable Treſpaſs; and the Man was 


a ſudden Affray without their Knowledge. It 
ce whe . ſaid He, have Le otherwiſe if They had All 
« come thither with a general Reſolution againſt all Oppo- 


cc ſers. * 


Tx1s Circumſtance I think would have ſhewn that the 


Murder was committed in Proſecution of their original Pur- 
poſe. But that not appearing to have been the Caſe, _ 
on the Tree were to be. conſidered as meer T 
Their Offence could not be connected er chat 15 Him 
who Committed the Murder. 


SECT. 8. A general Reſolution * All . 
whether ſuch Reſolution appeareth upon Evidence to have 


been Actually and Explicitly entered into by the Confede- 
rates, or may be reaſonably-tolleted from their Number, 
Arms, or Behaviour at or before the Scene of Action, ſuch 
Reſolutions ſo proved haue always been conſidered as ſtrong 
Ingredients in Caſes of this kind. And in Caſes of Homi- 


SECT. 8. 


cide committed in conſequence of them, every Perſon pre- 


* Sarum, Lent Aſſizes 1697. MSS. Denton and Chapple. 
4U ſent 
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CHAP, ſent in the Senſe of the Law when the Homicide 20 


* 
« © 14 
@ JL > 4 » . 
* 


1. Hale 537. 


SECT. 9. 


mit a Robbery. 


Committed, hath been involved in the Guilt of Him chat 
gave the mortal Blo w-. 
Tux Caſes of Lord Dacres* 2 by Hale, nt f 
P, Re Crompton and by Hale turned 
JE Na rde On Offences they refpedtively ſtood 
ed with as Principals were Committed far out of their 
Sight and Hearing; and yet Both were held to be preſent. 
It was ſufficient: that at the Inſtant the Facts were commit- 
ted They were of the ſame Party and upon the fame Pur- 
fait, and under the ſame Engagement and Expectation of 
mutual Defence and Su 178 with Thoſe Oe! did the 
27 , 
"er 2. B. "arid 0 nde bot together with Tntetition to 
Rob-on the Highway. C. taketh an Opportunity to quit 
the Company, turneth into another Road, and never join- 
eth A. and E. afterwards.” They upon the ſame Day com- 
C. will not be conſidered as an Accom- 
plice in this Fact. Poſſibly He repented of the Engage- 
ment, at leaſt He did not purſue it. Nor was there at the 
Time the Fact was committed any Engagement or reaſon- 
able ExpeRation of mutual Defence and Nen £m ſo far as 
to affect Him. | 


SECT. 9. WIr R Regard to Aſſemblies of this 154 
where the whole P _ be involved in the Guilt of 
One or More, I have a + foppoſed that ſuch Aſſemblies 
were formed for — common Purpoſe Unlawful 
in itſelf. _ Execution, For if the original Intention was 
Lawful and proſecuted by Lawful Means and Oppoſition is 
made by Others ers, and One of the oppoſing Party is Killed 


in the Struggle; in that Caſe the Perſon actually Killing 


may be Guilty of Murder or Manſlaughter as Circumſtan- 
oes may vary the Caſe. But the Perſons engaged with Him 
will not be involved in his Guilt, «nleſs They actually Aid- 
eu or Abetted Him in the Fact. For They aſſembled for an- 
other , which was Lawful, and conſequently the 
Guile of the Perſon actually Killing cannot by any Fiction 


e 2 pGhAY x. . See 1. And. 116. n Atdy B- 


1 


* 
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of Law be Td pon e > ni CHAP. 


tention. iy! Donn 
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SECT. 10. 1e eee Be Gllng 1. SECT. 10. 


under this Head wens Aiders a em 
preſent at the Fact. 

Ir is admitted — cannot beddnied that theſe Perſons 
are to Some Purpoſes conſidered as Principals in the Felo- 
ny, but Principals in the Second Degree. Whether to All 
Purpoſes and 4 u 
ſome further | es 

Fox with 1 i New Felonies crented yon 
which take away Clergy from Thoſe who ſhall 
ſuch Manner and under ſuch Circumſtances ral => 
larly ſet forth, without expreſs mention of Aiders 

Abettors or any Words which. mani eftly extend to Them, 
— Meer Aiders and Abettors ſhall likewiſe in the 
Conſtruction of ſuch Statutes be Quſted, is a Point which 
I conceive deſerveth great Conſideration. And the Queſ- 
tion I conceive will turn, Not barely upon any General 
Rules of Law touching Aiders and Abettors, but upon the 
Special Penning of the ſeveral Statutes, and the Rules of 
Law which ke into the Conſtruction of tem. 
Cas ES without number may be cited to ſhew in ge- 
neral, how extremely tender the Judges have been in the 
Conſtruction of Statutes which take away Clergy ; ſome- 
times even a, Op paney  ryyrgs = ty 
favour of Life. 

I will confine Myſelf to a Few which. I take to be more 
appoſite to the preſent Queſtion in order to ſhew, how 
with regard to the Allowance or Non- Allowance of Clergy, 
They have carefully diſtinguiſhed between the Caſes of 
Principals in the Firſt and Second the Actual Per- 

tors and Meer Aiders and Abettor s. 

Ix the Caſe of the King againſt Page and Harwoed up- 
on the Statute of Stabbing, which Enacteth that « If any 
« Man ſhall Stab or Thruſt” — theſe Defendants were pre- 
ſent Aiding and Abetting a Third Perſon not named by the 
Reporters, who in Fact Sid make the Thruſt and was de- 
nied his Clergy. But the Defendants though agreed to have 
been Principals in Manſlaughter at Ornate; Lies were-ad- 

4U 2 mitted 
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CHAP. mitted to dase For, ſaith the Report, — 2 


I. 


x 
4s XL „ 
Sa A „ 4 . 
” « 


ein Judgment of Law Every One preſent and Aiding is 
« Principal, yet in the Conſtruction of this Statute which 


f ſo Penal it ſhall be extended only to ſuch as Really and 


1. Hale 527. 
528. 537. 


c. 4. 


1. Hale 529. 


is pa 


cui Made vbe F 
22 be Said to make it. 
PF n1s Caſe is cited with approbation by. Hale. and by 
Hale, and/was:never. Yet denied to be Law 
Tu x ſame Rule of. Conſtruction prevailed in che Caſe of 
Evan and Finch upon the Statute oÞths, 39. Elia: againſt 
Robbery in Dwelling- Houſes. + They Both put up a Lad- 
der againſt the Chamber Window, =o. opened the Win- 
dow; got into the Chamber and Stole 40% Finch ſtood 
ono the Ladder in the view of Euans, ſaw Him in the 
Chamber, Aſſiſted in the Robbery, and had a Share of the 
Booty, but did nut Enter the Chamber, And upon that 
account Alone He though plainly a Principal: pteſent and 
Sie had * Clergy, 1 Evans. had — of 
I Fon Lich Hale * d chis Caſe «it. muſt be a 
Stealing ix the Houſe. And therefore He that Stealeth ot 


ty to the Stealing ting Out of (ola 1s Bok Ouſt- 


« ed of his Clergy. | 
-91 vow us the Law ſtood with regard to this —_ and 


10 5. 6. E. 6. againſt an Offence of the like kind, il by 
3.4. H. M. Aiders and Abettors were Ex preſly Ouſtet. 
a TAE ſame Rule of Conſtruction did always Govern and 
doth to this Day Govern in the Caſe of — Clam & 
Secrete' 4 Perſons,” upon the Statute of 8 of Elix. The 
Perſon-who actually Picketh the Pocket is Ouſted, Not He 
Who is preſent Aiding and Abetting, | Though without 
ſome Accomplice ready at Hand to take off the Booty, this 
ſort of Theft ſeldom ſucceedeth. For, faith Hale, this Sta- 
tute ſhall be taken Literally. 


will now apply theſe "Caſcs which I think, have hither- 


to ſtobd the Teſt and Criticiſm of all Succeeding Times, to 
the; preſent Queſtion. Page and Harwood were undoubted- 


iy —— in the bee the Thruſt made by Him 


* Fee I. Hal 468. and * Places. And the Caſe of the Queen againſt bi Auer Re- 


Salk. 542. Far. 129. 2. Lord Rayn. 842. 
* Cro. Car. 473. cited ia by Hhte in | Whiſller's Caſe. 


$3) 


who 
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who was denied his Clergy, was in Conſtruction of Law 
made by every Man preſent and Abetting. Finch was like- 
wiſe a Principal in the Robbery, the Entry of Evans was 
in Conſtruction of Law the Entry of Finch. It is ſo held 
every Day in the Caſe of Burglary at Common-Law, where 
an Actual Entry of ſome kind or other is equally Neceſſa- 
ry. Why therefore did not a Conſtructive Thruſt in One 
Caſe and a Conſtructive Entry in the Other, operate ſo as 
to Ouſt the Accomplices preſent and Abetting of Clergy ? 
The Reaſon is plain and hath been already hinted at, the 
Judges were upon the Conſtruction of Statutes very Penal, 
which were to be taken Literally and Strictly; Aiders and 
Abettors are not Named or Deſcribed, and therefore could 
not as They conceived, be brought within the Statutes. 


SECT. 11. Tas Conſtruction which hath been con- 
ſtantly put upon the Statutes Ouſting Clergy in Murder, 
Robbery, Rape, and Burglary hath been difterent. Aiders 
and Abettors preſent have been always Ouſted, and I ad- 
mit they Ought to be ſo. 

Tux ſame Conſtruction hath been put upon the Statute 
againſt Buggery 

Bur theſe C Caſes widely differ from thoſe I hav cited. 
In Thoſe Aiders-and — are not Once named; nor 
are they deſcribed by any Terms importing that the Legiſla- 
ture intended to Ouſt = In the Others, the Legiſlature 
hath made uſe of Terms which at the Time of making the 
Acts and long Before were well Known to include them. 

« No Ferien, faith the Act of E. 6., That hath been 
« or ſhall be Convicted of Murder of Malice Prepenſed or 
« of Robbing any Perſon in or near the Highway — ſhall 
ebe henceforward admitted to Clergy.” 

Ir, faith the Statute of Elia., Any Perſon ſhall for- 
« tune to Commit any Felonious Rape, Raviſhment, or 
Burg ne Death 
ee without benefit of Clergy.” 

By theſe Statutes Clergy is taken away from the Goran 
Offences deſcribed by Legal Technical Terms of well- 
known Signification, Murder, Robbery, Rape, and Bur- 
glary. 
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HAP. Tas Obſervation may poſſibly be thought a little too 


I; 


25. H. 8. c. ö. 
Revived by 
5. Eliz. 17. 


Nice and Critical. But Critical as it may appear to Com- 
mon Readers, it hath been countenanced by great Autho- 
rity; and hath always had great Weight in Queſtions 
touching the Allowance or Non-Allowance of Clergy. 
"Dax Inſtance of this Legal Nicety, if it muff be ſo 
called, I will mention; the Reader's own Obſervation hath 
I doubt not furniſhed Him with more. The Statutes which 
take away Clergy from Perſons Convicted of the Offences 
which are the Objects of them, are well known not to 


haye extended to Perſons Outlawed, Standing Mute, Chal- 


lenging Peremptorily above the Legal Number, or Not an- 
ſwering directly to the Charge. This great Defect, owing 
to meer Overſight or Inaccuracy of Expreſſion, the Judges 
have never attempted to Cure—But the Legiſlature hath by 
many Subſequent Acts which need not be particularly ci- 
ted, interpoſed and applied the proper Remedy. 

Axio if a Statute hath happened to uſe the Words Con- 
victed by VERDICT, the Caſe of a Confeſſion hath likewiſe 
been conſidered as Caſus Omiſſus. For Statutes taking away 
Clergy. muſt, ſay All the Books, in the Conſtruction of 
them be Literally and Strictly Purſued. On the other Hand 
where the Statute taketh away Clergy from the Orrzxnce 


generally without other Circumſtance, it is taken away from 


the Offender: under Every Circumſtance in which his Caſe 
may be conſidered. 

Bur this Point will not reſt here. For let Me aſk, Who 
are declared to be the Objects of theſe Acts? Perſons Con- 


victed of Murder, Robbery, Rape, or Burglary. And Who 


at the time theſe Statutes were made were liable to be Con- 
victed as Principals in thoſe Offences, and were univerſally 
Known to be ſo? undoubtedly Aiders and Abettors pre- 
ſeat. Conſequently They fall within the Letter of the Acts 
and muſt be the Objects of them. 

So with regard to Clergy in the Caſe of Buggery, it is 
taken from the Offence under a Term of Certain Well- 
known Import and from all Perſons Offending therein. 
<« Foraſmuch as there is no Sufficient Condign — 
« for the deteſtable Vice of Buggery with Mankind or Beaſt, 


See Lord Holt's Argument in J/hi/tler's Caſe cited before as Reported by Lord Ray- 
mond and "es 
« Be 
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“Re it Enacted that the /ame Offente ſhall from henceforth CHAP. 
« be adjudged Felony. And that no Perſon Offending in I. 
<« any ſuch Offence, ſhall be admitted to his Clergy.” 
Theſe Words, Offending in ſuch Offence, are large enough 
to include the Cafe of Every Perſon preſent and Aſſiſting 

at ſuch a Scene of Deteſtable Lewdneſs; and probably 

were choſen by the Legiſlature for that Purpoſe. As the 

Word Per/on was in Lord Che's Opinion, in order that 3. Ini. 59. 
Both Sexes Offending in that Offence might be included. 


SECT. 12. I have already ſhewn that according to our SECT. 12. 
Oldeſt Writers, Aiders and Abettors preſent were conſider- 
ed not as Principals, but as Acceſſaries at the Fact. And 
have endeavoured to account for the Introduction of the 
Rule as it is Now ſettled, that They are All Principals. 
Tus ſole Motive to this Alteration ſeemeth to Me to 
have been that Aiders and Abettors preſent might be brought 
to their Trials while the Fact was Recent and moſt Capable 
of Proof, though the Actual immediate Perpetrators ſhould 
not be then Ameſnable. And I am greatly ſtrengthened 
in this Opinion by what is diſcloſed in the Caſes already 
Cited to this Point from the Year Books, and thoſe added 
in the Margin“ wherein this Matter came under Conſidera- 
tion. The Perſons who gave the Mortal Wounds, for They 
were All Caſes of Murder, were fled from Juſtice; and On- 
ly the Perſons preſent and Abetting Ameſnable. And pro- 
bably in the Other Caſes + the Fact might be ſo, though 
the Reporters are ſilent as to that Circumſtance. 
Fon I am Clear that the Diſtinction between Prin- 
cipals and Acceſſaries of any kind did not at the Time the 
preſent Rule was eſtabliſhed ¶ ect the Life of the Pariy 
upon a Conviction ; fince as I have elſewhere ſhewn, All 
were at that time alike liable to ſuffer Death, from the 
Principal in the Firſt Degree to the Acoeſſary in the Low- 
eſt, Unleſs the Privilege of Clergy, which in thoſe Days 
was founded ſolely on the Clerical Function or Capacity of 
the Delinquent, interpoſed. 
Bur in the Conſtruction of Statutes which take away 
Clergy, the Queſtion at preſent Whether Principal or 


* 25. E. 3. 44+ b. 21. 8.4. 71.2 + 4 H 7.18. 2. 13. H. 7. 10. a. 
4X 2 Acceſſary, 
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CHAP. Acceſlary, is a matter of Extreme Conſequence to the Pri- 


.. 


ſoner, it is Life or Death to Him. And had a 

from the Antient Rule fo far affected the Priſoner's Life 
upon a Conviction, I am, perſuaded the Judges would Still 
have adhered to it, notwithſtanding the Inconveniences I 
have mentioned; Till the Legiſlature ſhould have thought 
proper to Interpoſe and provide a Remedy. | 


Tz1s Obſervation may poſlibly ſerve to Determine the 


Rear of the preſent Rule, and at the {ame time to evince 


the Wiſdom and Equity of the Reſolutions in the Caſe of 
Page and Harwood and the Others before Cited. The 
Judges admitted the Rule, That All preſent and Abetting 
gre Principals, in it's due Latitude: but did not Extend it 
in all it's poſſible Conſequences, to the — touching the 
Allowance or Non-Allowance of Clergy. A Queſtion which 
did not exiſt, nor could poſſibly be in Contemplation, in 
the Light We conſider it, at the time the Rule was eſta- 


bliſhed. 


CHAP. U.. 
Of Acceſſaries in Felony. 


SECT. 1. Þ HAVE already obſerved that the Offence of 
| the Acceſſary though Different from That of 
the "RAS, os" is yet in Judgment of Law connected with it 
and cannot ſubſiſt Without it. And that in conſequence of 
this Connection the Acceſſary ſhall not without his Own Com- 
ſent be brought to Trial till the Guilt of the Principal is 
Legally aſcertained by the Conviction or Outlawry of Him, 


unleſs they are Tried together ; and that in this Caſe the 


Jury ſhall be Charged to Enquire firſt of the Principal; 
and 1 if They are Satofied of his Guilt, then of the Acceſſa- 


ry. But if Fthe Principal be Not Guilty, Both muſt be Ac- 


uitted. 

1 TES E Rules are Plain and Univerſally acknowledged, 
and require no further Proof or Illuſtration. 

Tu Old Books carry theſe Rules much further than 
0 Law in it's preſent State will admit of. For if a Man 
* been Indicted as Acceſſary in the ſame Felony to Several 

Perſons, 
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Perſons, He could not have been Arraigned till All the 
Principals were Convicted and Attainted ; but that Point 
hath long been otherwiſe ſettled. For as the Law now 
ſtandeth, if a Man be Indicted as Acceſſary to Two or 
More, and the Jury find Him Acceſſary to One, it is a good 
Verdict and Judgment may paſs upon Him. 

AND therefore the Court in their Diſcretion may Ar- 
raign Him as Acceſſary to ſuch of the Principals who are 
Convicted ; and if He be found Guilty as Acceſſary to 
Them or Any of Them, 7 ſhall paſs upon Him. 
But on the other Hand, if He be Acquitted, that Acquit- 
tal will not diſcharge Him as Acceſſary to the Others. 
And when They come in and are Convicted and Attaint- 
ed, or if Judgment of Outlawry paſſeth againſt Them, He 
may be Arraigned de novo as Acceſſary likewiſe to Them. 
Though, ſaith Hale, it is the ſafer Courſe to reſpite 
« the Arraignment of the Acceſſary till All Appear or are 
« Outlawed.” 

THr1s Caution He ſeemeth to ground on the Rigour of 
the Common-Law in the Caſe of an Appeal, But in his 
2* Vol. He diſtinguiſheth between that Method of Proſe- 
cution and an Indictment. In the Former the Appellant 
was obliged to prove the Defendant Acceſſary to All the 
Principals, in Manner as He had counted againſt Him. But 
in the Caſe of an Indictment, that Method of Proſecution 
being at the Suit of the Crown, He thinketh it ſufficient 
that He be found Acceſſary to Any of the Principals. And 
to this Purpoſe He citeth the Authority I have juſt cited 
from q Cole. He was plainly of the ſame Opinion when 
He compiled his Summary. 

I have already ſaid that notwithſtanding the Connection 
between Principals and Acceſſaries, yet in conſideration of 
Law their Offences are quite different. And for that Rea- 
ſon I preſume it is that if A. be Indicted as Principal and 
B. as Acceſſary, and Both are Acquitted, yet B. may be 
Indicted as Principal in the ſame Offence, and his former 
Acquittal is no Bar. On the other Hand, it ſeemeth to be 
agreed, upon what Grounds I know not, that if A. be In- 
dicted as Principal and Acquitted, He cannot be afterwards 
Indicted as Acceſſary before the Fact. For,” ſay ſome, © iz 
« 7s in Subſtance the ſame Offence.” Others, * if a Man in- 

4 citeth 
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« citeth to the Offence, He is QUopau Mopo Guilty of vbe 
cc , 

In Foro Cæli this is true. In the Sight of God Aba 
was the actual Murderer of Vaboth. © Haſt Thou, faith 
« God to him by the Prophet, Killed and alſo taken Poſ- 
e ſeſſion, — In the Place where Dogs licked the Blood of 
« Wabotb, ſhall Dogs lick thy Blood, even thine.” And in 
the Caſe of Uriah, God by another Prophet faith to David, 
Tou haſt Killed Uriah the Hittite with the Sword, — 
ee with the Sword of the Children of Ammon Thou haſt Slain 


« Him.” 


Bur is it alſo true in Foro Szculi? by no Means. For 
in the Eye of the Law the Offences of Principal and Ac- 
ceflary 7 Differ, and fall under a quite Different 
Conſideration. The Point in the Caſe Reported by Kling, 
which was of an Acceſſary After the Fact, was at length 
ſettled upon ſound Principles of Law and Reaſon. But the 
Reaſoning upon that Caſe founded on a Diſtinction between 
what Preceeded or was Subſequent to the Fact is, I con- 
feſs, too refined for my Comprehenſion ; and probably 
will Continue ſo, till I can remove antient Land-Marks, 
and forget the Legal Diſtinction between Principals and 
Acceſſaries, and every Principle of Law founded on it. For 
if the Offences of the Principal and Acceſſary do in conſi- 
deration of Law Specifically Difter ; and if a Perſon Indict- 
ed as Principal cannot be Convicted upon Evidence tend- 
ing barely to prove Him to have been an Acceſſary Before 
the Fact, which I think muſt be admitted, I do not ſee 
how an Acquittal upon One Indictment could be a Bar to 
a Second for an Offence Specifically Different from it. In 
the Caſe J Firſt ſtated it was no Bar, why therefore in the 
Second ? | | 


TH1s I offer as a Doubt of My own, which is ſubmit- 


ted to the Opinion of the Learned. 


SECT. 2. Txtxz were at Common-Law ſome other 
Rules touching the Connection between Principals and Ac- 
ceſſaries not, I doubt, 1. 4 well founded. For if the 
Principal ſtood Mute of Malice, or Challenged Perempto- 
rily above the Legal Number of Jurors ; or refuſed to An- 


ſwer directly to the Charge, the Acceſſary could not have 
1 been 
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been put upon his Trial, becauſe, ſay the Books, the Prin- CHAP. 


cipal was not Attainted, Theſe Rules ſeem not to have 
been founded in the ſame Natural Juſtice or ſound Policy 
as thoſe I firſt mentioned. 

IT would I think have been extremely Difficult for a 
common Underſtanding «wnpratti/ed in Artificial Reaſoning 
to have diſcovered, that the meer Obſtinacy of One incor- 
rigible Offender, an Obſtinacy too that expoſeth Him to 
the ſevereſt Capital Puniſhment the Law knoweth of, ſhould 
by Appointment of the ſame Law ſtop the Courſe of Juſ- 
tice againſt Another. That the Acceſſary, who frequently 
is the Leader, Contriver, and real Principal in the Villany, 
ſhould be permitted to bid Defiance to the Juſtice of the 
Kingdom; meerly becauſe the Inſtrument employed by 
Him cannot be prevailed upon to Deny the Charge, and 
put Himſelf upon a Legal Trial. And yet this was the 


Caſe with regard to Felony till the Statute of the 1* of Q. 
See I 


Anne interpoſed and provided a Remedy. 


think the Remedy in this Caſe might have been carried 
ſomething further. The Miſchief at that Time in Contem- 
plation was that the Principal not having been Convicted 
or Attainted, no Trial could be had in order to the Con- 
viction of the Acceſſary. This Miſchief the Statute hath 
provided for. But had it Enacted at the ſame Time that in 
theſe Caſes the Charge ſhould be taken pro Confeſſo ; and 
that the like Judgment ſhould paſs upon the Defendant as 
upon a Felon convict by Verdict or Confeſſion, in that Caſe 
the Remedy, beſides meeting effectually with that ſingle 
Miſchief, would have been better adapted to the Caſe con- 
ſidered in every other Light.“. 

In all Caſes of High Treaſon, if the Defendant ſtandeth 
Mute of Malice, or refuſeth to Anſwer directly to the In- 
dictment, this amounteth to a Conviction; and according- 
ly Judgment as in Caſes of High Treaſon is given. And 
this Judgment induceth a Corruption of Blood, and all 
the Forfeitures and Diſabilities conſequent upon it. This 
hath not, that I know of, been complained of as any Hard- 
ſhip upon the Criminal; nor can it be conſidered in that 


_ 11. 12. V. 3. c. 7. S. 6. the like Proviſion made in the Caſes provided for by that 


II. 


An. 
> 2. e. 9. 


Wir n great Submiſſion to the Wiſdom of Superiors, * 
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CHAP: Light. For it is Nothing more than à Legal Preſumption 


II. 


SECT. 3. 


in Advancement of Juſtice, That the Charge which the Cri- 


' minal will not Deny, and put into a Legal Method of Trial, 


is founded in Truth. 

Bur I find I am now getting out of my Sphere, and 
therefore I will not enlarge. | 
Tas Caſes of admitting the Principal to Clergy, or his 
obtaining a Pardon after Conviction and before Attainder, 
are likewiſe provided for by the Statute I laſt cited. The 
Acceſſary may be brought to Juſtice notwithſtanding the 
Principal hath been ſo dealt with. And very proper was 


this Proviſion. For in the Scale of ſound Senſe and ſub- 


ſtantial Juſtice the only Queſtions in which the Acceſſary 
can have any Concern, in common with the Principal, are, 
Whether the Felony was Committed, and Committed by 
the Principal. Theſe Facts the Conviction of the Principal 
hath eſtabliſhed with Certainty, at leaſt /ufficient to put the 


 Acceſſary to his Anſwer. And therefore in what manner the 


Principal may have been treated after his Conviction, ſeem- 
eth to Me to be a Matter perfectly foreign to the Queſtion 
Whether or When the Acceſſary ſhall be brought upon his 
Trial ; Whatever Notions of Congruity and Proportion in 
Point of Puniſhment, founded in the Connection between 
Them, may have been formerly entertained. 


SECT. 3. AT a Conference among the Judges upon 
the Caſe of M Daniel and others before Reported, a gene- 
ral Queſtion was moved how Far and in what Caſes the 
Acceſſary may avail himſelf of the Inſufficiency of the Evi- 
dence in Point of Fact, or of the Incompetency of Witneſ- 
ſes in Point of Law, produced againſt the Principal. And 


in what Caſes He may be let in to ſhew that the Facts 


charged and proved againſt the Principal do not in Judg- 
ment of Law amount to Felony. There was in that Caſe 
no Occaſion to enter far into theſe Queſtions ; fince the 
Facts upon which the Point of Law then under Conſidera- 


tion muſt neceſſarily turn, were all found by the Special 


Verdict. The general Queſtion was therefore waived. 
 Howszxvxs, I will now ſubmit to Conſideration a few 
Things which have occurred to Me upon it. 


Ir 
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17 the Principal and Acceſſary are joined in one Indict- CHA 


ment and tried Together, which I conceive to be the moſt 
eligible Courſe where Both are Ameſnable, there is no room 
to Doubt whether the Acceſſary may not enter into the full 
Defence of the Principal ; and avail Himſelf of every Mat- 
ter of Fact and every Point of Law tending to His Acquit- 
tal. For the Acceſſary is in this Caſe to be conſidered as 
Particeps in LITE, and this ſort of Defence neceſſarily 
and directly tendeth to his own Acquittal. 

TH1s is too plain to admit of further Enlargement. 

Wu the Acceſſary is brought to his Trial after the 
Conviction of the Principal it is not neceſſary to enter into 
a Detail of the Evidence on which the Conviction was 
founded. Nor doth the Indictment aver that the Principal 
was in Fact Guilty. It is ſufficient if it reciteth with pro- 
per Certainty the Record of the Conviction. This is Evi- 
dence againſt the Acceſſary ſufficient to put Him upon his 
Deſence. For it is founded on a Legal Preſumption that 
every Thing in the former Proceeding was rightly and pro- 
perly tranſacted. But a Preſumption of this kind muſt, I 
conceive, give way to Facts manifeſtly and clearly proved. 
As againſt the Acceſſary the Conviction of the Principal 


will not be concluſive; it is as to Him Res inter Alios 


acta. 

AND therefore if it ſhall come out in Evidence upon the 
Trial of the Acceſſary, as it ſometimes hath and frequent- 
ly may, that the Offence of which the Principal was Con- 
victed did not amount to Felony in Him, or not to that 
Species of Felony with which He was charged, the Acceſ- 
ſary may avail himſelf of this, and ought to be Acquitted. 
This was the Caſe of M Daniel and Others lately cited. 
The Youths who were Convicted of the Robbery being to- 
tally ignorant of the Conſpiracy mentioned in the Report 
of that Caſe, took no Advantage of it; and were Convict- 
ed upon full Legal Evidence. But when the whole Scene 
of Villany came to be diſcloſed upon the Trial of thoſe 
Miſcreants, they were diſcharged from that Indictment up- 
on this ſingle Objection, that the Offence of the Princi- 
pals did not in the Eye of the Law amount to Robbery, 

Ir this Opinion was well founded in Point of Law, and 


ſball ſtand the Teſt of future Times, as I think it will, 
42 every 
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the Caſe, Judex tamen debet habere Diſcretionem 
Egquitutem. The A ought to have had a reaſonable 
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every other Perſon in the like Cireumſtances may upon his 
Trial avail himſelf of it, and will be intitled to a Verdict 


of fekte: 
by way of Illuſtration put another Caſe. A. is In- 
dicted for ſtealing a Quantity of Live Fiſh the Property of 
B. A. eth Guilty upon his Atraignment, is imme- 
diately burnt in the Hand, and diſcharged. At the next 
Seſſions C. is Indicted as an Acceſſary to 4. in this Felony 
after the Fact, as the Receiver Knowingly. A. is produced 
as a Witneſs againſt Him, and in the Courſe of his Evi- 
dence proveth that the Fiſh were taken in a River of which 
B. had the ſole and ſeparate Fiſhery, or in a large Pond 
upon the Waſte of B. Might not C., had He been 2 advi- 
ſed, have inſiſted that the Fiſh being at their natural Li- 
berty A. had no fixed Property in them, and conſequently 


that the taking of them in tbat State could amount to no 


more than a bare Treſpaſs ? undoubtedly He might, * 

On let Me ſuppoſe that the Principal is erroneouſly At- 
tainted, and thereupon the Acceſſary is brought to his Trial, 
Convicted and Attainted. The Attainder of the Principal 
is afterwards Reverſed for Error. This Reverſeth the At- 
tainder of the Acceſſary. It is true it hath been holden 
that the Acceſſary cannot take advantage of the Error by 
way of Plea, He cannot Aver againſt the Record of ty 
Attainder while it ſtandeth Unreverſed. But Brooke, per 
haps the moſt Judicious of all the Abridgers, after citin 


Time to procure, if poſſible, a Reverſal of the Attainder, 
As where a Priſoner pleadeth a Charter-Pardon, which up- 
on Inſpection appeareth not to reach his Caſe ; the Court, 


. prefuming that the Crown intended an effeftual Pardon, 


will give Him a reaſonable Time to obtain one. 

How far the Acceſſary can avail himſelf in Point of 
Fact 1 wing that the Principal was totally Innocent is 
n ion of more Difficulty, and ſhould be handled with 


* Hak, it is true, 9 Summary ſay that taking Fiſh in a Tawk Net, or Pond 
is Felony. But in the Work He intended for Publication He is expreſs that Larceny can- 
not de committed of Fiſh in a River or Pond. Ak,“ faith He afterwards i in the ſame Page, 
in a Trunk or Net, Larceny ma may be committed of them.” See to this Point Owen 20. 


and 7 Geo. 1. which maketh I Felony under fome ſpecial Circunflances to Real Fiſh in a 


great 
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great Caution. Becauſe Facts for the moſt part depend up- CHA 
an the Credit of Witaeſſes; and when the Strength — * 
Hinge of a Cauſe happeneth to be diſcloſed, as it may by 
one rial, daily Experience convinceth that Witnefles for 
very bad Purpoſes may be too eaſily procured, I will there- 
fore before I affer My own Opinion cite One or Two Au- 
tharities which in My Apprehenſion are ſtrong in Favour of 
the Acceſſary upon the Foot of the meer Innocence of tbe 
Prin 

1 obſerved before that the Acceliary may if He chooſeth 
it be brought to his Trial before the Conviction or Attain- 
der of the Principal. But in Caſe He be Convicted, It 
« ſeemeth, faith Hal, neceſſary to reſpite udgment till 1. Hale 623. 
« the Principal be Convicted and Attainted, For if the 
Principal he after Acquitted, that Convidtian of the Ac- 
« ceſlary is Annulled, and no Judgment ought to be given 
« againſt Him,” 
Tus Principal is Outlawed, and thereupon the Accęſ- 
ſary is Tried, Convicted, and Executed, Ehe Principal 
afterwards cometh in, Reverſeth the Outlawry and Plead- 
eth over to the Felony, and upon Trial is Acquitted. This, 
ſaith Cake, Reverſeth the Attainder of the Acceſſary. 9. Co. 119. 

I have already premiſed that in order to Convict the Ac- 
ceſſary it is not Negeflary to enter into the Detail of the 
Evidence upon which the Principal was Convicted; and 
have offered ſome Reaſons for My Opinion. Another 
weighty Reaſon occurreth, which it will be ſufficient juſt 

to mention. The Witneſſes againſt the Principal may be 
Dead, or not to be Found, when the Acceſſary is brought 
pes his Trial; eſpecially after a long Interval between the 

8. 

Bur ſtill if it ſhall manifeſtly appear in the Courſe of 
the Acceſſary's Trial, that in Poins of Fact, (the Point of 
Law where the Legal Preſumption is equally ſtron 
the Acceſſary I have already {poken to, ) if I fay it 


pear that the Principal was Innocent, common Juſtice 2 
eth to require that the Acceſſary ſhould be Acquitted. A. is 
Convicted upon circumſtantial Evidence, ſtrong as that ſort 
of Evidence can be, of the Murder of B. C. is afterwards 
Indicted as Acceſlary to this Murder; and it cometh out 
upon the Trial by inconteſtable Evidence chat B. is Rtill 

42 2 Living, 
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CHAP. Living, Lord Hale ſomewhere mentioneth a Caſe of this 
II. 


kind, is C. to be Convicted or Acquitted? The Caſe is too 


plain to admit of a Doubt. Or ſuppoſe B. to have been in 
Fact Murdered, and that it ſhould come out in Evidence 
to the Satisfaftion of the Court and Fury that the Witneſſes 
againſt A. were Miſtaken in his Perſon, a Caſe of this kind 
J have known, that A. was not nor could poſſibly have 
been preſent at the Murder. | 

Ir muſt be admitted that meer Alibi Evidence lieth un- 
der a great and, general Prejudice, and ought to be heard 
with uncommon Caution. But if it appeareth to be found- 
ed in Truth, it is the beſt negative Evidence that can be 


offered; it is really poſitive Evidence, which in the Nature 


of Things neceſſarily implieth a Negative. And in many 
Caſes it is the only Evidence an innocent Man can offer, 
What in the Caſe I have put are a Court and Jury to do? 
If They are ſatisfied upon this Evidence that A. was Innocent, 
Natural Juſtice and Common Senſe will ſuggeſt what is to 
be done in the Caſe of C. 

THEesEt, it may be ſaid, are ſtrong Caſes, and ſeldom 
happen in Experience. I confeſs they are Strong, and for 
that very Reaſon, fince I am upon a Subject of ſome Deli- 
cacy and which ſhould be treated with great Caution, I 
have made Choice of them. But if they prove that in an 
Caſes whatſoever the Legal Preſumption againſt the Accel. 
ſary founded on the Conviction of the Principal may be re- 
pelled by contrary Evidence, they prove as much as I ex- 
Pn m them. The Rule is right, the Difficulty will 
ie in the Application of it to particular Caſes. How far it is 
to be carried to Caſes probably not equally ſtrong, muſt, all 
Circumſtances duly weighed and conſidered, be left to the 
Prudence, Circumſpection, and Abilities of the Learned 
Judges before whom the ſeveral Caſes may happen to come 
in Judgment. 


I forbear entering further into this Queſtion. 


CHAP. 


OF AC COMPLI GES. 


G HNA P. III. 
Of Acceſſaries Before and After the Fat. 


WILL now briefly ſubmit to conſideration a few 

Things touching Acceſſaries conſidered under the well- 
known Diſtinction of Acceſſaries Before and After the 
Fact. 

Wir n regard to Acceſſaries Before, I can add very lit- 
tle to what hath been already ſaid in the Caſe of The King 
againſt M Daniel and Others Reported before. Sure I am, 
it will not become me to repeat what was then offered. 
And therefore I refer the Reader to that Report, and the 
few Obſervations I have ſubjoined to it. 


SECT. 1. Muc hath been ſaid by Writers who have 
gone before Me, upon Caſes where a Perſon ſuppoſed to 
commit a Felony at the Inſtigation of Another hath gone 
beyond the Terms of ſuch Inſtigation, or hath in the Exe- 
cution varied from them. It the Principal totally and ſub- 
ſtantially varieth, if being ſolicited to commit a Felony of 
One kind He wilfully and knowingly committeth a F hay 
of Another, He will ſtand ſingle in that Offence, and the 


SECT. 1. 


Perſon ſoliciting will not be involved in his Guilt. For 1. Hale 616. 
on his part it was no more than a fruitleſs ineffectual Tem- 


Pome The Fact cannot with any Propriety be ſaid to 


ve been Committed under the Influence of that Tem- 
ptation, 


SECT. 2. Bur if the Principal in Subſtance complieth 
with the Temptation, varying only in Circumſtance of Time 
or Place, or in the Manner of Execution, in theſe Caſes 
the Perſon ſolliciting to the Offence will, if Abſent, be an 
Acceſſary Before the Fact, if Preſent a Principal. For the 
Subſtantial, the Criminal part of the Temptation, be it 
Advice, Command, or Hire, is complied with. 4. Com- 
mandeth B. to Murder C. by Poiſon, B. doth it by a 
Sword, or other Weapon, or by any other Means. A. is 
Acceſſary to this Murder. For the Murder of C. was the 

1 Object 


SECT. 2. 
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SECT. 4. 
1. Hale 617. 
3. Inſt. 51. 
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Obje& principally in his Contemplation, and that is Ef- 
tected. 


| SECT. 3. So where the Principal goeth beyond the 
Terms of the Solicitation, F in the Event the Felony com- 
mitted was a probable Conſequence of what was Ordered or 
Adviſed, the Perſon giving ſuch Orders or Advice will be 
an Acceflary to that Felony. A. upon ſome Affront given 
by B. ordereth his Servant to way-lay Him and give Him a 
ſound Beating ; the Servant doth ſo, and B. dieth of this 
Beating, A. is Acceſſary to this Murder. 

Al. adviſeth B. to Rob C., He doth Rob him, and in ſo 
doing, either upon Reſiſtance made, or to conceal the Fact, 
or upon any other Motive operating at the Time of the 
Robbery, Killeth him. A. is Acceſſary to this Murder. 

Ox A. ſoliciteth B. to Burn the Houſe of C., He doth 
it; and the Flames taking hold of the Houſe of D. that 


likewiſe is Burnt, A. is Acceſſary to the Burning of this 


Latter Houſe, 

TES E Caſes are all governed by One and the Same 
Principle. The Advice, Solicitation, or Orders in Subſtance 
were purſued, and were extremely flagitious on the Part of 
A. The Events, though poſſibly falling out beyond his 
original Intention, were in the ordinary Courſe of Things the 
probable Conſequences of what B. did under the Influence, and 
at the Inſtigation of A. And therefore in the Juſtice of the 
Law He is anſwerable for them. 


SECT, 4. Ir hath been ſaid that if A. ordereth B. to 
Kill C., and He by M:/ake Killeth D.; or aiming his Blow 
at C. miſſeth Him and Killeth D., A. will not be Acceſſa- 
ry to this Murder; © Becauſe it differeth in the Perſon.” 
This is a Merciful Opinion, But I cannot think that the 
Caſe of Saunders cited in ſupport of it, doth warrant the 
Rule in the Latitude here laid down. 

Ix however ſuggeſteth a Point which may poſſibly me- 
rit Conſideration, B. in the Caſe put by the learned Au- 
thors laſt cited, is an utter Stranger to the Perſon of C., A. 
therefore taketh upon him to deſeribe him by his Stature, 
Dreſs, Age, Complexion, &c; and acquainteth B. When 
and Where He may probably be met with. B. is punctual 


at 
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at the Time and Place, and D. a Perſon poſſibly in the CHAP. 


Opinion of B. anſwering the Deſcription, unhappily cometh 
by and is Murdered, upon a ſtrong Belief on the Part of B. 
that this is the Man marked out for Deſtruction. Here is a 
lamentable Miſtake, but Who is anſwerable for it? B. un- 
doubtedly is, the Malice on his part Egreditur Per/ſonam. 
And may not the ſame be faid on the part of 4.? The Pi 
He with a Murderous Intention dug for C., D. through his 
Guilt fell into and periſhed. For B., not knowing the Per- 
ſon of C. had no other Guide to lead Him to his Prey than 
the Deſcription H. gave of Him. B. in following this Guide 
fell into a Miſtake which it is great Odds any Man in his 
Circumſtances might have fallen into. 1 therefore, as at 
preſent advifed, conceive that A. was anſwerable for the 
Conſequence of the flagitious Orders He gave; fince that 
Conſequence appeareth in the ordinary Courſe of Things 
to have been highly probable. This Opinion I ground up- 
on the Reaſon of the Caſes ſtated in the laſt Section. 
SAUNDERS's Caſe referred to by the learned Authors 
was no more than this. He with Intention to deftroy his 
Wife, by the Advice of one Archer mixed Poiſon in a 
roaſted Apple, and gave it to Her to eat. She having eaten 
a ſmall Part of it gave the Remainder to their Child. Saum- 
ders at this dreadful Moment made a faint Attempt to have 
faved the Child ; but conſcious of the horrid Purpoſe of his 
own Heart, and unwilling to make his Wife a Witneſs of 
it, deſiſted; and ſtood by and faw the Infant He dearly 
loved eat the Poiſon, of which it ſoon afterwards Died. It 
was Ruled without much Difficulty that Saunders was 
Guilty of the Murder of the Child upon the Reaſons alrea- 
dy given. With regard to Archer, it was agreed by the 
Judges upon Conference, that He was not Acceſſary to this 
Murder, it being an Offence He neither Adviſed nor As- 
ſented to. The Judges however did not think it adviſable 
to deliver Him in the ordinary Courſe of Juſtice by Judg- 
ment of Acquittal. But for Example's fake They kept 
Him in Priſon by frequent Reprieves from Seſſion to Sef- 
fion 'till He had procured a Pardon from the Crown, A 
Meaſure Prudence will often ſuggeſt in Caſes of a doubtful 
or delicate Nature. 


5 A 2 Bur 


III. 


Plowd. 473. 


CHAP. 
ITE 
Plowd. 475. 


DISCOURSE H. 
Bur this Caſe widely differeth from That I have put. 
And ſo doth Another ſtated by Plowden. Al. Adviſeth B. 


to Burn the Houſe of C., which Houſe B. well knoweth, 
He ſpareth the Houſe of C. and Burneth the Houſe of D. 


A. eis not Acceſſary to this Felony. 


"Ta Difference of the Caſes I conceive lieth here. In 


| Theſe, there was no Miſtake on the part of the Father or 


| 
| 
| 


| 
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of the Incendiary, for which their Adviſers could be any 
ways reſponſible. The Father ſtood by and ſuffered the 
Child to eat the Poiſon prepared for the Mother; the In- 
cendiary Wilfully and Knowingly varied from his Orders, 
and ſparing One Houſe deſtroyed the Other. But in the 
Caſe I have ſuppoſed, the Aſſaſſine not Knowing the Man 
marked out for Deſtruction was miſled by the Directions A. 

ve Him. | 
- believe the following Criteria will let the moſt inquiſi- 
tive Reader into the Grounds upon which the ſeveral Caſes 
falling under this Head will be found to turn. Did the 
Principal Commit the Felony He ſtandeth Charged with 
under the Influence of the flagitious Advice, and was the 


| Event in the ordinary Courſe of Things a probable Conſe- 


quence of that Felony ? or did He, following the Suggeſ- 
tions of his own wicked Heart, Wiltully and Knowingly 
commit a Felony of Another Kind or upon a Different 
Subject ? | uy 


SECT. 5. I ſhall be very brief upon the general Prin- 
ciples of Law touching Acceſſaries aſter the Fact. Becauſe 
Proſecutions for this Offence grounded on the Common- 
Law have not been Frequent, nor have they had any great 
Effect. For as the Law now ſtandeth and Practice hath 
verned, Proſecutions of that kind, except in a Caſe I 

| preſently mention, y end in a ſlight Puniſh- 
ment if it can be called by that Name ; or rather a Piece 
of abſurd Pageantry, tending neither to the Reformation 
of the Offender, nor for Example to Others. I mean what 
is called Burning in the Hand with an Iron ſcarcely Heated. 
Ix the Caſe of Horſe-ſtealing, tis true, the Statute of 
Elizabeth hath taken away Clergy as well from the Acceſ- 
fary After, as Before the Fact. But it muſt be obſerved, 
| that 
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that this Statute extendeth only to ſuch Perſons as were in 
Judgment of Law Acceſſaries at the Time the Act was made, 
namely Acceſſaries at Common-Law ; not to Such as are 
made Acceffaries by ſubſequent Statutes. And therefore a 
Perſon Knowingly receiving a ſtolen Horſe, who is made 
an Acceſſary by ſome late Statutes, is not Ouſted. This 
was agreed by All the Judges at a Conference in Eaſter 
Term in the Second of Q. Anne. 


SECT. 6. By the 3. and 4. W. and M. and by the 5" 


of Q. Anne, Receivers of ſtolen Goods Knowingly are made fi. 
Acceſlaries after the Fact. And by the 4. Geo. I. They are . An 


liable to be Tranſported for 14. Years. 

BgyroRE the Statute of King William, Receivers, wnlz/s 
They likewiſe Received and Harboured the Thief, were Guil- 
ty of a bare Miſdemeanour ; for which They were liable to 
Fine and Impriſonment, or other Corporal Puniſhment. 
But that Act having made Them Acceſſaries and conſe- 
quently Felons, the proſecuting Them as for a bare Miſde- 
meanour was held by All the Judges at a Conference about 
the latter End of King William's Reign to be Improper 
and Illegal. For the Miſdemeanour was merged and ab- 
ſorbed in the Crime of Felony. Juſt as Felony at Com- 
mon-Law when made High Treaſon by Statute, which hath 
been ,done in a few Caſes, is merged and abforbed in the 
Treaſon. 

Tais was ſoon found to be Inconvenient. For if the 
Receiver, who generally is the Employer and Patron of the 
Thief, could keep Him out of the Way, He * Receiver] 
paſſed Unpuniſhed. To remedy this Miſchief the 1“ of Q. 
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MS, Tracy. 


Anne provideth that the Receiver may be Proſecuted as for 1. An. Seſt a. 
a Miſdemeanour, though the Principal be not EE Con- ©? 


vicTeD. And by the 5* of Q. Anne He may be ſo Proſe- 
cuted, though the Principal cannot be TaxeN jo as to be Pro- 
ſecuted and Convifted. | 

I know Attempts have been made under various Shapes 
to Proſecute the Receiver as for a Miſdemeanour while the 
Principal hath been in Cuſtody and Ameſnable, but not 
Convifted. But I think all Devices of that kind are utterly 
Illegal. For though the 15 of Q. Anne in the ſtrict 9 

< B 
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of it ſeemeth to be confined to the fingle Caſe of the Na- 
Conviftion of the Principal, yet the ſubſequent Statute, in 
order to make them Bo bas muſt be underſtood as 
explanatory of the Former. Since Both Acts plain! 

vide againſt One and the Same Miſchief, viz. ns ods 
Princip Hal ef and is not ameſnable to Fuftice. Which 
the Pram of Both ſhew to have been the Miſchief in 
the Contemplation of the Legiſlature at the Time they were 
made, 

THERE is, I confeſs, a Caſe in Lord Raymond which 
ſeemeth to oppoſe what I have advanced.“ But the Opinion 
faid to have been given in that Caſe weigheth very little 
with Me; and if taken in the Latitude the Words ſeem to 
imply is not Law. 

Wu xx the Principal is Ameſnable the Proſecutor hath 

no Option whether to proceed againſt the Receiver as for 
Felony or Miſdemeanour, He muſt proceed as for Felony. 
If He be not Ameſnable, and the Proſecutor chooſeth to 
wait for his Conviction He may do ſo, and then proceed 

inſt the Receiver as for Felony ; or at his own Pleaſure, 
as for a Miſdemeanour without waiting till the Principal 
ſhall be Ameſnable. Under theſe Limitations and theſe 
Only, as I conceive, the Proſecutor hath an Option. 

Bzs1DEs, the Judgment of the Court in that Caſe doth 
not appear to be founded on the Opinion ſuppoſed ta have 
been then given as the ruling Principle, but on a much 
ſtronger and more rational Motive. The Court would not 
upon Motion arreſt Judgment upon an Exception to the 
Indictment which was never taken before; and which muſt 
overſet every Judgment that had been given on the Sta- 
tute. This was a ſolid and a rational Principle founded in 
Political Juſtice. For in Caſes of this kind, Communis Er- 
ror 2 i | 

For the Reaſons already offered I ſhall enter no further 
into the Learning of Acceſſaries after the Fact. 

TRE anne of High Treaſon and Homicide would 
have been very I if the Learning of Accomplices 
an the One, and of Acceffaries in the Other had been left 


See the ſame Caſe wretchedly Reported in 8. Ad. 264. | 
wholly 


1 
* 
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wholly untouched. And I choſe to throw my Thoughts CHAP.. 
on theſe Subjects into a ſeparate Diſcourſe, rather than to III. 
blend them with what is offered under the general Titles 
prefixed to the other Diſcourſes. For Subjects which bear 
a near Affinity to each other as Theſe do, are beſt under- 
ſtood when exhibited together in one Point of View. Be- 
cauſe by that Means they explain and illuftrate each o- 
ther. 

Tuis having been done as far as concerneth Treaſon in 
the Light I have conſidered it, and Homicide in all it's 
Branches, to which Offences I have confined Myſelf, I 
have nothing further to offer. 
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CHAP. of it ſeemeth to be confined to the fingle Caſe of the n. | 


III. 


have been very 


Conviftion of the Principal, yet the ſubſequent Statute, in 
order to make them Both conſiſtent, muſt be underſtood as 
explanatory of the Former. Since Both Acts plainly pro- 
vide againſt One and the Same Miſchief, viz. where the 
Princip a ab abſcondeth and is not ameſnable to Fuſtice. Which 
the — of Both ſhew to have been the Miſchief in 
the Contemplation of the Legiſlature at the Time they were 
made. 1 
THERE is, I confeſs, a Caſe in Lord Raymond which 
ſeemeth to oppoſe what I have advanced.“ But the Opinion 
faid to have been given in that Caſe weigheth very little 
with Me; and if taken in the Latitude the Words ſeem to 
imply is not Law. 

Wu nx the Principal is Ameſnable the Proſecutor hath 
no Option whether to proceed againſt the Receiver as for 
Felony or Miſdemeanour, He muſt proceed as for Felony. 
If He be not Ameſnable, and the Proſecutor chooſeth to 
wait for his Conviction He may do ſo, and then proceed 
againſt the Receiver as for Felony ; or at his own Pleaſure, 
as for a Miſdemeanour without waiting 'till the Principal 
ſhall be Ameſnable. Under theſe Limitations and theſe 
Only, as I conceive, the Proſecutor hath an Option. 

Bzs1DEs, the Judgment of the Court in that Caſe doth 
not appear to be founded on the Opinion ſuppoſed ta have 
been then given as the ruling Principle, but on a much 
ſtronger and more rational Motive. The Court would not 
upon Motion arreft Judgment upon an Exception to the 
Indictment which was never taken before; and which muſt 
overſet every Judgment that had been given on the Sta- 
tute. This was a ſolid and a rational Principle founded in 
Political Juſtice. For in Caſes of this kind, — Er- 
ror cog urs 
For the Reaſons already offered 1 ſhall enter no further 
into the Learning of Acceſſaries after the Fact. 

Tax Diſcourſes of High Treaſon and Homicide would 
Imperfect if the Learning of Accomplices 
in the One, and of Acceſſaries in the Other had been left 


* See the ſame Caſe wretchedly Reported in 8. Med. 264. 
wholly 
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wholly untouched. And I choſe to throw my Thoughts CHAP. 
on theſe Subjects into a ſeparate Diſcourſe, rather than to III. 
blend them with what is offered under the general Titles 
prefixed to the other Diſcourſes. For Subjects which bear 
a near Affinity to each other as Theſe do, are beſt under- 
ſtood when exhibited together in one Point of View. Be- 
cauſe by that Means they explain and illuſtrate each o- 
ther. | 

THr1s having been done as far as concerneth Treaſon in 
the Light I have conſidered it, and Homicide in all it's 
Branches, to which Offences I have confined Myſelf, I 
have nothing further to offer. 


END OF THE DISCOURSE 
ON ACCOMPLICES. 


DISCOURSE IV. 
OBSERVATIONS 


ON 


SOME PASSAGES 


IN THE WRITINGS OF 


LORD CHIEF JUSTICE ALR, 


Relative to the Principles on which the Revolution 
and preſent Happy Eſtabliſhment are founded. 


DISCOURSE W. 
OBSERVATION S 


O N 


Some Paſſages in the Writings of Lord Chief 


Juſtice HAL E, Relative to the Principles on 
which the Revolution and preſent Happy Eſ- 
tabliſhment are founded. 


ORD Chief N Hale, in his Hiſtory of the Pleas 

, of the Crown, {peaking of the Depoſal and Reſigna- 
| tion of Edward the 2*, is pleaſed to ſay; Although 

« Edward the 2* had a kind of exETENDED Depoſing, and 
« his Son Edward the 3* took upon him the Kingly Name 
« and Office, yet in the Opinion of thoſe Times Edward the 
«a 3 8 as to ſome Purpoſes, his Regal Character: 
« for in the Parliament of the 4 of Edward the 3. Morti- 
« '"_ and Others had Judg of High Treaſon given 

Them for the Death of Edward the 2* after his 
« « Depoſition. And a litter lower, after citing the Parlia- 
ment Roll in the Caſes of Mortimer and Sir Berk- 
ley, He addeth; © This Judgment (againſt Mortimer) was 
« not Singly on this Account, that He (Edward the 2*) 
« was Father to Edward the 3*; but that notwithſtanding 
« the formal Depoſing of Him, and that Pretended or Ex- 
« torted Reſignation of the Crown mentioned by the Hiſ- 
« tories of that Age, yet they till thought the Cbaracter 
« Regius remained upon Him, and the Marder of Him was 
« no leſs than High Treaſon ; namely, the Killing of Him 
« wHo WAS STILL A KiNG, though deprived of the Actual 
« Adminiſtration of his Kingdom. 

Mx. Prynne inferreth from theſe Caſes, as his Lordſhip 
doth, that Edw. the 2* after his Depoſition was fill reputed 
a King de Jure. 

Tat s Caſes undoubtedly prove that in the Judgment 
of thoſe Times, the Murder of Edward the 2. was Hi 
Treaſon. But with great Deference to the Opinion of 
Learned Judge, it will not follow from thence, that this 

sC 2 Treaſon 
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Treaſon was conſidered as a Breach of Mllerians FM 2 
Edw. the 2*; or that, when the Treaſon was committed, 


He was in the Opinion of thoſe Times intitled to the Alle- 


glance of the People of England. 
Comrass1NnG the Death of the Queen Conſort, or of 


the King's Eldeſt Son and Heir, Theſe and Some Other 


Offences againſt the Blood-Royal, were High Treaſon at 
Common-Law and continue fo ſince the Statute. But a- 

unſt Whom, in conſideration of Law, are theſe Treaſons 
committed? Plainly againſt the Crown ind Royal pant 
of the King, againſt the Allegiance due to Him ; thou 
pon the Perſons of Thoſe who participate in ſome of \ 4 
High Prerogatives of the Crown: for it is of the Eſſence 
of High Treaſon, that it be done Contra Ligeantie Debi- 
tum. 

Ir is well known, that long before the Times now un- 


der Conſideration, Perſonal Violence Committed or At- 


tempted the Blood-Royal, was conſidered in the 
ſame Degree of Guilt, as if done or attempted againſt the 


King Himſelf. Bracton ſpeaking of Offences againſt the 


Ferſon of the King, faith, «© Videndum eft utrum Tranſgre/- 
&« fo illa gue tangit Regem gravis fuerit vel levis, froe Sibi 
« fve Uxori & Pueris. In Suis vero poterit Rex injuriari.” 
Britton is more explicit to the preſent Purpoſe ; ©« Er pri- 


tc 2125 off a dire de Appells de Flies 11 potent eftre its par 


„ Nous & nemye pour Mous ficome de Treſon & de Compaſſ- 
cc nent prervieu vers noſtre Perſone pour Nous mettre a Mort, 


&« ow notre Compagne, Ou Noſtre Pere ow Noffre Mere ou 
« Vos Enfauntx. 

Lord Chief Juſtice Cole is clearly of Opinion, that 
Ew. the 2* after his Depoſition was Not to be conſidered 
in any other Light than as a Perſon utterly diveſted of the 
Regal Character; and conſequently that the Judgment a- 
gainſt Mortimer and Others was founded ſolely on this Prin- 

ciple, that che Murder of the King's Father was High Trea- 


Jon. His Words are, „It appeareth by Britton, that to 


« compaſs the Death of the Father of the King was Trea- 
«ſon; and fo was the Law holden after that : for after 
<« Faw. the 2* had diſmiſſed Himſelf of the Kingly Office 


«and Duty, and his Son by the Name of Edw. the 3* was 


*« Crowned and King Regnant, Gowurney and Ok _ 
« Attaint 
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« Attainted of High Treaſon for Murthering the King 
« Father, who bad ben » King by the Name of Bw 
« the 22 

Ir is wertein, chat ut the Tithe of theſe Antiiniders, there 
prevailed a very extenſive Rule touching Offences 
the Blood-Royal, I mean That cited before from Bracton, 
« In Suit vero poterit Rex injuriari. For at the Same Pur- 
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liament John Maltravers and Others were Attainted of Rot. bn. 


High Treaſon for Com Ws Death of the s 
— Earl of Kent. my ae 

Ir muſt be admitted, that in this Inſtance Matters x were 
greatly ſtrained againſt theſe Men. For the Earl of Ken: 
himſelf had been Attainted and Executed for Treaſon or 
Pretended Treaſon againſt the King, at a Parliament held 
at Wincheſter * in this very Year : and the Charge againſt 
Maltravers and the Others touching the Eatl's Death was, 


+ that They by wicked Arts and untrue Suggeſtions impoſed 10 | 


on his Gaudi, and lad Him into Meaſures which ended in 
his own Deſiruftion, This was deemed a Nen the 
Death of the King's Uncle! | 
Tur only Uſe I make of this Caſe is That Gnde Oda 
paſſing the Death of the King's Uncle was High Treaſon 
in the Opinion of that Parliament, the ſame Parliament 
might by Parity of Reaſon adjudge the actual Murdet of 
the King's Father to be ſo, without conſidering Him as a 
Perſon ſtill inveſted with the Regal Character. The Judg- 
ments in Both Caſes moſt probably were founded 'on One 
and the Same Principle, the near Relation Edw. the 2 
and the Earl of Kent ſtood in to the King. Eſpecially fince 
the Lords could on no other Principle with regard 
to the Former, without ſuppoſing the King on the Throne 
to have been an Uſurper during the Interval between his 
Acceſſion and his Father's Death. 

Bur whether the Murder of Edw. the 2* was deemed 
High Treaſon, as the Murder of One who was ſtill a King, 
though deprived of the Actual Adminiſtration of his King- 


* The Roll of the Parliament at Winton is not extant. It was called by Wrie 7. the 
on ny TY err 


+ 1. Hake 82. the Record of this Judgment, which hath been examined by the 
Roll. And fee So/den's Privilege of Baronage. 1* Part, C. 4. 
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dun, Which Lord Hale ſuppoſeth to be the Caſe, will beſt 
appear by a ſhort View of the Publick Tranſactions 
„ e Deatn. 

TE Parliament which had been called by Zdw. the 2 
or Rood Prorogued to the Morrow of Epiphany in the 20 
of his Reign, met at Weſtminſter * at that Time; and un- 
animouſly Reſolved,” That the King was not of Ability to 


 Goyern ;/ — — He ſuffered Himſelf to be led in All Things 


5 by wicked Counſels; that He had done what in Him lay to 
ruin his Kingdom and People; and that there a no 


of his Amendment. 
Fon which-Reaſons They reſolved, That the Lord Ea. 


ond the King's Eldeſt Son, ſhould immediately take up- 


crowned King: +. 


on Him the Government of the n and ſhould be 


I am not at preſent concerned to enquire, whether this 
Charge was or was not well founded. But admitting that 
it was, the Parliament proceeded upon a Principle which 
in the Caſe of Individuals is perfectly underſtood and uni- 
verſally aſſented to. I mean the Right of Self-Defence in 
Caſes of great and urgent Neceſſity, and where no other 
Remedy is at hand. A Right which the Law of Nature 
ou and no Law of Society hath taken away. 

Is this be true in the Caſe of Individuals, it will be 

y ſo in the Cafe of Nations under the like Circumſtan- 
ces of Weceſſity. For all the Rights and Powers for Defence 
and Preſervation belonging to Society, are nothing more 
than the Natural Rights and Powers of Individuals tranſ- 
ferred to and concentering in the Body, for the Preſerva- 
tion of the Whole. And from the Law — Self- Preſervation 
conſidered as extending to Civil Society, reſulteth the well- 
known Maxim, Salus Populi Supreme Lex. 

I think the Principles here laid down muſt be admitted, 
unleſs any one will chooſe to ſay, that Individuals in a 
Community are in certain Caſes, under the Protection of 
the. Primitive Law. of .Self-Preſervation, but Communities 


+ The rt Ralls nor now e Calraphs 
e Parliament Roll is not now extant, It was laid . 


100 of R. 20. _ probably was deſtroyed about that Time, or at leaſt before the End of 
— Bel So that ſor want of a better Guide we muſt follow the, Hiſtory of the Time. 
See the propounded to the Judges in the 11⁰ R. 2. and their Anſwers cited be- 


compoſed 


OBSERVATIONS &c. 
compoſed of the fame Individuals are in the like Caſes ex- 
cluded.” Or that when the Enemy is at the Gate, every 

Single Soldier may and ought to ſtand to his Arms, 1 the 
Garriſon muſt Surrender at Diſcretion. 

Tux Reſolution of Parliament juſt mentioned was noti- 

- to the King, then a Priſoner in Kenekoortb Caſtle, by 25 

Solemn Deputation from that Body: when Sir il. 
liam Truſſel, in the Name of the Reſt, and as Procurator 
of the whole Parliament addreſſed himſelf to the Kin 
terms extremely Full, Strong, and Explicit, which I 
not tranſcribe ; importing that the Whole Parliament Re- 
nounced all Allegiance to Him ; and thenceforward would 
conſider Him as a Private Perſon diveſted of the Royal Dig- 
nity. 

Ty E Young Prince, then about Fourteen Years of Age, 
was adviſed to Refuſe the Offer of the Crown from the 
Parliament, unleſs his Father would make an Actual Re- 
ſignation of it to Him: which, it is ſaid, was ſoon after- 
wards done. 

AND the Commencement of the New King's Reign 
was fixed by Parliament to the 20" of January. And on 
the 24 his Peace was Proclaimed in London; as it was 
ſoon di in all other Parts of the Kingdom by virtue 
of Writs Teſte the 29". 

The Wits ran thus ; 


«Rex Vicecomit' M. Salutem, Quia Dominus: Edknay- 


te dus, nuper Rex Anglie, Pater Nofter, de communi Confilio 


„ Aſenſu Prelatorum, Comitum, Baronum & aliorum 
« Magnatum, necnon Communitatum totius Regni preditts, 
e Spontanea *® Voluntate ſe amovit a Regimine Si Regni, 
Holen & Concedens, quod Mos tanquam ipſius Primogeni- 
« tus & Heres, ipſius Regni Regimen & Gubernationem aſ- 


« ſumamus. Noſque . Patris noftri Beneplacit 
« Parte de Confilio & Adviſamento Prelatorum, Comitum, 

« Baronum, Magnatum, & . prædictorum an- 
te nguentet, G ſuſcepimus difti Regni, & Fidelita- 
« tes & Homagia ipſorum Prelatorum & Magnatum rece- 


ce pimuss, ur off Moris. 


on, if ever He made any, undoubtedly was not matter of Choice. The 
Merits ori Ste nh therefore turn 1. Principle. 
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Walſing. 
A' 1327. 
2. 
Ranulph 
Ciſtrienſis & 
Knighton 
in Eodem A“. 


4. Rym. 243. 


3 gitur Pacer 0 fro” 
. Populi noſtri inviolabiliter 2 Tits . | 
Gi, quod ſlatim vifis Preſentibus per totam Balkuam tuam 
« Pacem noftram publice pruclamari facias. Univerfis & Sin- 
te gulis ex Parte noſird inhibendo, ne Quis ſub Pond & Pe- 
ct riculo' Exheredationis & Amiſſionis Vite of Membrorum 
ct Pacem noſlram violare præſumat. 

4g Nudd quilitet Actiomes & Querelas ſuas . 2 
« Jentid quarungue proſequantur ſecundum Leges & Conſue- 
« tudines Regni nofiri. Mos enim parati ſumus & ſemper 
« mus Omnibus & Singulis Conguerentibus, tam Divitibus 
2 Pauperibus, — Jubtiam exhibere. *X: Re- 
ge Ge. « Per Ipſum Regen. 


Tuts was in thoſe Days the uſual Method of notifying 
the Acceſſion of a New King. And I think ſtronger Ex- 
preſſions cannot be conceived, importing that the Regal 
Character refided in the New King, and in Him alone, 
than are made uſe of in this Writ. 

ON the Firſt of February the King was Crowned. And 
two Days afterwards He held his firſt Parliament, the Same 
which Depoſed his Father, and ſet the Crown on his Head. 
And at this Parliament begun and ended in the Life-time 
of Edward the 2** all the Statutes of the Firſt of Edward 
the 3* now extant were made, Among Others was That 
for 8 the Baniſhment of the Spencers and Indem- 
nifying all Perfons who in the late Troubles had taken 
Arms in behalf of the King againſt His Father. Which 
the Reader will find in Rafta/'s Statutes and in all the Edi- 
tions anteriour to that Collection. 

TuERE are in Mr. Rymer's Collection of Publick Acts 
between 30 and 40 Inſtruments of Various Kinds during 
the Interval between the Depoſal and Death of Edw. the 
2* in which mention is made of Him; and in thoſe He 
beareth no Stile approaching nearer to Royalty than either 
the Lord Edward late King of England Father of the King, 
or the Lord Edward late King of England Our Father, or 
barely the King's Father. I will cite One of them. 

o —.— 8 1* of Edward the 3. Writs iſſued for calling a New Par- 


know that Edward the 24 lived to the 21“ of September in that Year. 
1 1. Prynne Brev. Parl. 25. 
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5 1 Cum, ut accepimus, IM illielmus de. Aplmereccorans 4. Rym. 304 
i Dilect & Fideli naſiro Tboma de: Berkele (quem Afignavi | 
& . — —— n Glows 
« ceftrid ) fit Indictatus de Conſenſu & Abetio ad depredan- 
« dum Caſtrum de Berkele, & ad rapiendum Dominum Ed- 
te wardum de Caernarvon, nuper Regem Anglia, Patrem 
« noſtrum, &f ad levandum Populun noſtrum de Guerra con- 
« ra Nos, & ed Occafione captus, in Priſend nr Oxoniæ 
« fit detentus.” —The Writ then requireth the Sheriff to ad- 
mit the Priſoner to Mainpriſe, if He could find ſufficient 
Manucaptors Body for Body, for his Ap in the 
Court of King's Bench on the Octaves of St. Michael, © ad 
« faciendum jay + recipiendum quod Curia noftra confulerave 


crit in bac Parte.” 
Tefte Rege 20. Aug. 

A Writ of 2 — of the ſame Teſte Ro Return if: 
ſued to Sir Thomas Berkly for. the Indictment. 
But what was the Iſſue of this Proſecution. I know not. 
Though I make no Doubt that fylmer's Offence was an 
Attempt to deliver ng Father from Priſon ; and to 
reſtore Him to the Royal Dignity. For many Attempts of 
that kind: were made about this time, which probably. haſ- 
tened the Death of the Old King, 

I fear I ſhall. be thought to have taken ſome unneceſar 
Pains in proving, that Edw. the 2* After his 
was Conſidered and Spoken of in all Publick Acts as a = 
ſon utterly Diveſted of the; Regal Character. For in Truth, 
the Perſons then in Power, to be Conſiſtent with them- 
ſelves, could not ſpeak otherwiſe of Him. And if Mr. 
Prynne, or the Nonjurors of our Time had been the only 

| Perſons, who had made a Queſtion of it, I ſhould have ſpa- 
red Myſelf the Trouble I have now taken. But the Politi- 
cal Miſtakes of a Writer of Lord Chief Juſtice Halès diſ- 
tinguiſhed Merit deſerve great Attention; eſpecially when 
the profeſſed Enemies of the preſent Government fect to. 
Shelter themſelves under his Name, as We know They have 
done, with ſome Degree of Trium 
Tux Learned Judge is of Opinion, that the 1 
of the 4 of Edward the 3* conſidered the Murder of Ed. 
the af, the Murder of Him who was ftill a King, though 
5 E deprived 
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rived of the Actual! Adminiſtration of bis Kingdom ; and 
that in That Light They deemed it to be High Treaſon. 
If They did really entertain this what Opinion 
did They entertain of the King on the Throne, or of Them- 
ſelves and the Body of the Nation? did They think Him 
an Uſurper, and Themſelves Rebels, during the Interval 
between the Depoſal and Death of Zdw. the 2. This 
would have been an heavy Imputation upon Them. And 
yet if Edw. the a! was, to the Time of his Death, ſtill a 


King, intitled-to their Allegiance, the e en Up- 


tion and Rebellion cannot be avoided. 
HIS as I have obſerved, groundeth his Opinich 
on the Record of the EF the Murderers of 


Euw. the 2, and the Earl of Kent. But it cannot be ſaid, 
that there is in this Record any plain, expreſs Declaration 
of the Senſe of the — touching this Matter. It 
therefore giveth one ſome Concern, that in a Point of ſuch 
Moment a Writer of his Lordſhip's great Candour and diſ- 
tinguiſhed Abilities ſhould pronounce peremptorily touch- 
ing ihe Scaſe of that Parliament, without at leaſt one ex- 
plicitParliatnetuary Declaration to warrant Him in ſo do- 
ing. Especially when the Notion of Edw. the 2** Support- 
ing the Regal Character after his Depoſition, appeareth 
to * utterly repugnant to a Series of Facts and Declara- 
tions, anteriour to that Parliament, pie, full, and expli- 
cit, as Words and Actions can be. 

1 admit, hab il This Parlianeat;oculd novikare pro» 
ceeded in the manner They didyupon any other Principle 
than that of Edw. the 20 ſuſtaining the Regal Character to 
the time of his Death, it might have been inferred from 
theſe Records that They did on that Principle. 
But I hope I have already ſhewn, that the Judgment of 
High Treaſon againſt the Murderers of Edw. the-2* doth 
"_ 8 ppoſe the Truth of as Principle ; be- 
caule That ment might be, and mo bably was, 

— m mig probably 

Hs Lordſhip doth not ſeem to deny, that That * 
ment might in ſome Meaſure be founded on the Rule laid 
down by Britton and Coke, That Killing the King's Father 
was Trea/on ; but contendeth, that it —— not grounded 
fly on Opinion : becauſe, He obſerveth that 1 4 
ber « Parlia- 
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« Parliament-Roll of the 4 of Edw. the 3 Bau the 2“ 1. Hate 10g. 
ain Stled, a 1he Time of 5%. Buss, Sean, Lig and | 
« ſometimes Rex, as N. 6: the Lords 2 
< tion, that They are not to Judge any but their Peers; yet 
< They declare, that They gave Judgment upon Some who 
« wese nut their Peers in reſped-of the Gredtnels of their 
“Crimes, Et ce per Encheſon ar Murder. de Seigneur Lige 
« c. And in th=Arvi of Thomas Lord Bertiy for 
« that Offence, the Werder ePullc \Recordwide Ryniven fe 
<< velit "arqwierare de Morte ipſius Domini Regis; Who 
c pleaded; \Ruod Ipſe de Morus ipfius Domini Regis in null 


10 of inde Culpabilis. And the Verdict as it was in 
Parliament, and the Record is Q dd p- in 
*« zullo eff Culpabilis de Morte pradicti Domini , Pa- 
« tris Domini Regis nunc. 80 that the m ſtileth Him 
„Nor i ie Time d Dae, e 


I confeſs I do not ſee, that Ea. — Ned ag Bit of 
this Record ſtiled Seigneur Lige, or Rex Ar Tru Tims: or 
is DEATH. And it is on that Suppoſition alone, that his 
Lordſfup's whole Argument is built. It is true He is Stiled 
King and Leige Lord in a i inſt his Murder 
ers: but this doth by no Means imply, that He was conſi- 
dered u King ar the Time of the Murder. For in what 
manner is He Stiled Xing in this Record? Mr. Prynne 
hath given us the Record at large in the Caſe of Sir Tuma 
Beriiy. But as his Copy is incorrect and as the 
was ſomething Singular being a Trial in Parliament by a 
Jury of Freeholders, I here inſert a Copy of the Record 
examined by the Parliament Roll. | 

«PLACITA Corone tenta coram Domino Edvards Re- Rot. Park 
te ge tertio poſt Congqueſtum, in pleno Parliamento fa . 

« Sud Migſimonaſterium, Die Lune proximo poſt Feſtum 
$6 Mas - Catering Vi irginis,. . * Regis . Nov. 25. 
uarto. | 

E Thomas de Berkele Miles venit ln 

<« « pleno Parliamento ſuo prædicto, & allocutus de boc; "Rudd 
« c Dominus ZA nuper Rex Anglie, Pater Domi- 
ei Regis nunc, in Cuſtodid feu Thime: & cujuſdam Jo- 
« hannis Mautravors nuper extitit liberatus a & 0- 
© diendum in Caſtro ipfus Thome apud Berkele in Comitatu 
« Glucyftrie, & in todem Caftro in Cuftodid ipſorum w_ 
5 E 2 
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te & 7 1 Murdratus extitit & Inter fetus, Qu 


«Fe veht de Morte Ipfius Regis acquittare ?  Dicit,  Quod 


4Igſe nunguam fuit Conſentiens, Auxilians, jeu Procurans ad 
. . aavit de Morte ſud uſque in 


« Mortem ſuam, nec unguam 
t præſemti Parkamento iſto, & de boc paratus eft-acquietare 
Fe, R — Et ſuper bec queſi- 
« rue off ab eo, ex quo Tpſe. off Dominus Caftri predifti & 
« idem Dominus Rex in Cufledid pſorum Thome & Joban- 
&« n extitit liberatus ad iendum, & Ip Cuſto- 
« diam Tpfius Regis receperunt & acceptarunt, qualiter Se 
« excuſare poſit, quin de Morte Ipfius Regis reſpondere de- 
« beat? Er predittus Thomas dicit; Qudd verum eft, quod 
« Tpſereft Dominus Caſtri prædicti, & 9 
t Jobummne Mautravers Cuftodiam Ipſius Regis recepit ad 
« Salvo-cu n, ut prædictum eſt. Sed dicit, Rudd eo 
c Tempore quo dicitur Ipſum Dominum Regem eſſe Murdra- 
« trum & Interfettum, fuit Ipſe tali & tamd Infirmitate 
« apud | Bradeley extra Cafirum preditium detentus, 
ic nihil ei currebat  Memorie. E. Javer Hoc diftum | ei, 
« Judd ex quo cognovit, gudd Ipſe fimul cum dicso Fohanne 
« Cuftodiam Ipfius Domini Regis obtinuit, ut prædictum et, 
« & Tp/e Cuftodes & Miniſtros ſub Se poſuit ad Cuſtadiam de 
i Eo faciendam, f per aliquam [ nfirmitatem Se excuſare poſ- 
„ ſer, quin reſpondere debeat in hac Parte? Et predifius 


5 diet, Ruod ipſe poſuit ſub ſe tales Cuftodes & Mi- 

„bro in Caſtro prædiclo pro Cuſtadid faciendd, in quibus 
e Se confidebat, ut de Seipſo, gui Cuſtadiam Ipſius Re- 
t gie fimu cum Jobams Mautravors inde habue- 
« runt, unde dicit, quod Ipſe de Morte Ipſius Domini Regis, 
« HAuxilio, Aſſenſu, ſeu Procuratione Mortis ſue in nullo eff 
« inde culpabilis. Et de hoc de Bono & Malo ponit Se ſuper 
1 Patriam. Ideo venerint inde Furatores coram Domino Re- 
« ge in Parliamento Su apud Weſimonaſterium in Oftabis 
« Hancti Hillarii proxime Futuri &c. Ad quem Diem venit 

e prandictus Thomas coram Domino Rege — Parliamen- 
4e 5 Seo, ac fimiliter Furatores, 72505 obannes Darci, Foban- 
« e de WI, — Rogerus de Swyneuer- 
cc , Con 1 —— + How, de Sanfo Phile- 
&« berto, Richardus de Rivers, Petrus Huſſey, Johannes de 
« Dynton, Richardus de la Rivere, Robertus Debenhate & 


c« An de Corveyes, omnes Milites, qui dicunt ſuper Sa- 
© Cramentun ' 
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e cramentum ſuum, Rudd predittus Thomas de Berkele in nul- 
« þo eft culpabilis de Morte prædicti Domini Edwardi Regis, 
« Patris Domini Regis nunc, nec de Aſenſu, Auxilio, ſeu 
« Procuratione Mortis Ejuſdem. Et dicunt Qudd Tempore 
« Mortis Ejuſdem Domini Edwardi Regis, | Patris Domini 
« Regis nunc, fuit Ipſe tali Infirmitate pravatus apud Brade- 
« ley extra Caſtrum ſuum prediftum, guod de Vitd ejus de- 
« ſperabatur. Ideo idem Thomas inde quietus. Et Furatores 
« ouefith, ft idem Thomas unquam 222 Occafione pre- 
« diftd, dicunt, Qudd Non. Et' quia idem Thomas  poſuit 
« Cuſtodes & Miniftros ſub Se, ſcil. Thomam de Gourney @ 
« HY illielmum de Ocle ad Cuſtodiam de ipſo Domino Rege fa- 
« ciendam, per Quos Ipſe Dominus Rex extitit Murdratus & 
« Inter fectus, datus eft ei Dies coram Domino Rege nunc in 
te proximo Parliamento ſuo, de audiendo Fudicio ſuo c. Et 
« prædictus Thomas de Berkele interim committitur Radulpho 
« de evil Seneſchallo Hoſpitii Domini Regis G.. 

J have already obſerved, that Edw. the 20 in the Inter- 
val between his Depoſition and Death, was moſt common- 
ly Stiled, as He is in the beginning of this Record, Domi- 
nus Edwardus nuper Rex Anglia, Pater Domini Regis nunc. 
But I would not be thought to infer from this Record what 
may, I think, be reaſonably inferred from worded in 
the ſame manner in the Life-time of the King. For this 
being a Proceeding After his Death, He was with ſtrict 
Propriety ſtiled Muper Rex, whatever Opinion the Parlia- 
ment might entertain concerning Him, or the Proceedin 
againſt Him. What I would obſerve is, that as the Words 
Nuper Rex import no more than that He lately was King 
and do by no means imply that He continued /o to his Death, 
it cannot be inferred from any thing in this Record, that 
in the Opinion of that Parliament He did continue to bear 
the Regal Character after his Depoſition. This, I ſay, 
cannot be inferred from the Words Vuper Rex. And the 
Words upon which his Lordſhip groundeth his Opinion, 
Ipfius Domini Regis, Prædicti Domini Regis &c, &c, have 
in this Record a plain Reference to the Perſon named at 
the Beginning under the Stile of Vuper Rex. 

Ir is well known, that in Parliamentary Proceedings of 
this kind, it is and ever was ſufficient, that — 
with proper Light and Certainty to a Common Un - 

5 F ing; 


4. Rym. 245. 


DISCOURSE IV.. 


ing; without that minute Exactneſs which is required in 
Criminal Proceedings in Meſiminſter-Hall. In. theſe Caſes 
the Rule hath. always been, Loguendum ut Yulgus. And 
in Common h when We ſpeak of former Kings, We 
we Them ſimply the Titles They formerly bore, and no- 
body miſtaketh our Meaning. The Legiſlature hath very 
frequently ſpoken of former Kings in the ſame Stile. They 
did ſo about Ten Times in the Caſe of Edw. the 2“ in the 
Act for co ing the Baniſhment of the two Spencers be- 
fore- mentioned. And yet Whoever readeth the Act with 
the leaſt Attention will ſee that They conſidered Him in 
no other Light than as a Perſon utterly deprived of the Re- 
gal Character. And in the Stile“ of the Petitions whereon 
that Act and Others were grounded, He is called King af- 
ter his Depoſition. And ſo are his Father and Grand- 
father, when They had been long in their Graves. + 
I hope I need not labour this Point. oe 
Tus Judgment of High Treaſon againſt the Murderers 
of Eaw. the a2“ hath been already in Part conſidered. But 
ſomething further remaineth to be ſaid on that Head. A- 
gainſt whom in the Judgment of this Parliament was this 
Treaſon committed? Againſt Edward the 2, or Edward 
the 3*? A ſatisfactory Anſwer to theſe Queſtions will be de- 
' cifive in the Point. For High Treaſon being as I have ob- 
ſerved an Offence Contra Ligeantiæ Debitum, if the Par- 
liament conſidered the Murder of Edw. the 2*, as a Trea- 
ſon: committed againſt his Crown and Dignity, They muſt 
be ſuppoſed to conſider Him agya Perſon to Whom Alle- 
giance was then due, or, in Lord Hale's Words, as ſtill a 
King, though deprived of the Actual Adminiſtration. On 
the other Hand, if it was conſidered as a Treaſon commit- 
ted againſt the Crown and Dignity of Edward the Third, 
the Conſequence will be, that in the Judgment of that Par- 
liament the Allegiance of the Subject was due to Him in 
the Life-time of His Father. And then the Murder of the 


- ® Fait a remember, que le tierce Four de Feverer An de Ry Edward, Fitz au Roy Ed- 
& ward, Fitz au Roy Edvard, Fitz au Rey Henry Cc.“ 

+ In the Proceeding againſt Mortimer at this Parliament fo little regard was paid to 

e Forms obſerved in Lond Proceedings that He who had been frequently Summoned to 

liament as a Baron, and had been en lately created Earl of March and by that Title 

ſummoned to four Succeflive Parliaments, is Stiled through this whole Record barely Ro- 


ger de Mortimer, , 
Father 
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Father will fall under the ſame Rule as Offences of tlie like 
kind againſt the Blood-Royal did at Common-Law ; and 
as the Offences I have already mentioned Still do by Virtue 
of the Statute of Treaſons. "= 

Fo x let it be remembered, that in Conſideration of Law 
the Royal Majeſty of the King is impaired by Outrages of 


a Treaſonable kind done or attempted againſt the Blood- 


Royal. The Rule laid down by Bra&#on before cited is 
founded on this Principle: The Caſes put by Britton plain- 
ly arife out of it: And ſo do Thoſe of the fame kind pro- 
vided for by the Statute of Treaſons. The Principle is till 
true: only the Statute limiteth and reſtraineth the Opera- 
tion of it to the few Caſes therein expreſſed; excluding all 
Others which the Common-Law brought -under the Same 
general Rule. | 
Now whether the Murder of Edw. the 2* was conſider- 
ed as a Treaſon committed againſt His Crown and Digni- 
ty, or againſt the Crown and Dignity of his Son will ap- 
pear by taking a ſhort View of the Record of the Proceed- 
ing againſt his Murderers. The general Title introductory 
to the whole Charge runneth thus, Ces ſont les Treſons, 
ti Pelonies & Malveiſtes faites a Noſtre Seigneur le Roi & a 
&« {on Poeple par Roger de Mortymer & autres de ſa Couyne. 
Then follow Fifteen Articles againſt Mortimer, by Seven 
of which He is Ch with Accroaching to Himſelf Royal 
Power in the ſeveral Inſtances ſet forth in the Articles: a 
Species of Treaſon well known in thoſe Days,* and of which 
the Prevailing Party in Times of Faction and Violence hath 
made a terrible Uſe. By the other Articles He is charged 
with many High Crimes and Miſdemeanours, tending to 
the Diſhonour of the King and the Oppreſſion of the Peo- 
le. | 
Tu Article touching the Murder is to this Effect. 
« Whereas the Father of our Lord the King was by an Or- 
« dinance of the Peers of the Land placed in Kenehworth 
« Caſtle there to remain at his Eaſe, and to be ſerved as be- 
« came ſo great a Lord, the ſaid Roger, by Royal Power 
« to Him Accroached, took upon Himſelf the Cuſtody of 
« Him, and cauſed Him to be removed to the Caſtle of 


* V, 1. Hale $0. $1, concerning this Species of Treaſon. | 
58 F 2 « Berkly. 
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« Berkly. Where by Him, and by his Procurement, He was 
« Falſly, Traiterouſly, and Feloniouſly Murdered.” . 4 
Tux Record, after ſetting forth the Articles, goeth on to 
this Effect, Wherefore our Lord the King doth charge the 
Earls, Barons, and Other Peers of the Realm, that foraſ- 
«© much as theſe Things touch Him principally, and Them, 
ee and All the People of the Realm, that They do unto the 
« ſaid Roger right and lawful Judgment.” And then fol- 
loweth the Judgment, That for the Said Crimes, and 
cc principally for the Murder of the Lord Edward, Father 
« of the King, the ſaid Roger as a Traitor and Enemy of 
« the King and Kingdom be Drawn and Hanged.” 
Eod. Rot. Tux like Judgment was given againſt Simon de Bere/- 
Pord, as being an Accomplice with Mortimer in All his 
ſaid Treaſons, Felonies, and Miſdeeds, that He as a Trai- 
tor of the King and his Realm be Drawn and Hanged.” 
Ne 3. 4. 15 HN Maltravers, Bogo de Bayone, and Jobn Deve- 
ral, whoſe Caſe I have already mentioned, Had Judgment 
of High Treaſon for Compaſſing the Death of the Earl of 
Kent. 9 
N. 5. GovuRNy and Ocle, who were ſuppoſed to be the Ac- 
- tual Murderers of Edward the 25, had the ſame Judgment 
« Pour le Mort le Roi Edward Piere noftre Seigneur le Roi 
« que ore eff. 1 
N. 66. TR Lords having paſſed Judgment againſt theſe Men, 
who All, except Mortimer, were Commoners, enter their 
Proteſtation-to the Effect mentioned by Hale in the Paſſage 
I have already cited. # 

THis is the Subſtance of the whole Record, as far as 
concerneth the Murder of Edward the 2*, except what re- 
lateth to the Caſe of Sir Thomas Berkly, which I have al- 
ready conſidered. * 


The Parliament Roll of the 4 of Edward the 30 is ſo defaced that the general Ti- 
tle and One or Iwo of the Articles againſt Mortimer are not tolerably legible ; and in 
ſome Others there are conſiderable Chaſms. It was much defaced when Sir Robert Cotton 
compiled his Abridgment of the Tower Records, and is probably grown worſe ſince that 
Time, But theſe Defects may be eaſily ſupplied, fince the Proceeding is ſet forth at large 

Ne 8. 9. 10. in the Parliament Roll of the 28" of Edward the 3* which remaineth till legible. 

11. 12. For at that Parliament Roger de Mortimer who was Grandſon and Heir of Him againſt 
whom the Judgment was given in the 4 of the King, preferred his Petition complaining 
that his Grandfather was Attainted without being brought to his Anſwer AGAINST THE 
TxznxoR or THE GREAT CHARTER, and praying that the Judgment of Attainder might 
de Reverſed and Himſelf Reſtored in Blood, which was accordingly done. And He was 
ſummoned to Parliament in the following Year by the Stile and Title of Earl of March; 

Dugdale and his Father who died before the Reverſal never having been ſummoned. 

Cotton. I make Uſe of the Roll of the 28" compared with That of the 4 where it is legible. 


FROM 
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OBSERVATIONS &c. 
From this Record J think it is Evident, that this Mur- 


der was conſidered as a Treaſon committed againſt the 
King then on the Throne, and Him alone. For that Spe- 
cies of Treaſon which They called Accroaching Royal Pow- 
er, which maketh a ve confidetnble Part of the Charge, 
could never, as I apprehend, in the nature of Things be 
conſidered in any 5 Light than as an Offence againſt 
the Crown and Dignity of Him who, for the Time bein 
was Actually Inveſted with the Regal Power. And it is 
remarkable, that this Species of Treaſon is expreſly Char- 
ged on Mortimer in the Article touching the Murder, as 
one Step taken by Him preparatory to that Fact. 

Bes1D8s, the Articles againſt Mortimer and His Ac- 
complices, of which That touching the Murder is One, 
and upon which the Judgment was principally founded, 
charge Facts upon Them, committed, a Few of them Be- 
fore, the much greater Part After the Death of Edw. the 
2*, but All after his Depoſition. And yet the Whole C 
is introduced with this general Title, « Theſe are the Trea- 
e ſons done to our Lord the King; plainly importing, 
that Thoſe Treaſons, None Excepted, were conſidered in 
One and the Same View, namely, as done againſt the King 
then on the Throne, and Him alone. And the Judgment 
againſt Mortimer and Beresford, that They for thoſe Trea- 
ſons, as Traitors and Enemies of the King and Kingdom, 
be Drawn and Hanged, import the Sag Nor is Er 
ſingle Word in the whole Record, declaring, or ſo abc 
as giving the moſt diſtant Hint, that Any of the Treaſons 
therein mentioned were committed in Breach of the Alle- 
giance due to Edward the 2", 

Ir is true, as his Lordſhip obſerveth, He is Stiled, in 
the Lords Proteſtation, Seigneur Lige, and; in- the Judg- 
ment againſt Gourney and Ocle, le Roy Edward; but I have 
already conſidered, and I hope x ox. the Objection 
grounded on that manner of Expreſſion. 

I have nothing to Add with regard to the Proceedings 

the Murderers of Edw. the 2. But a Difficulty 
hath been raiſed, . which may be thought to deſerve ſome 
notice. And fince my Subject leadeth Me to it, Iwill men- 
tion it, 
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I the 21” of Richard the 2*,, the Act of the Firſt of 
Haus the 3* for confirming the Baniſhment of the Spencers, 
already mentioned, was Repealed.” And one Reaſon given 
on the Roll is, That the Act was made by EZaw. the 30 
<« at ſuch time as his Father Edw. the 2* was living, Being 
ce very King and in Priſon ſo that He could not reſiſt the 
t ſame.” 

SoM Writers have thought it ſufficient to lay, that the 
Whole Parliament of the 215 of Richard the 2% and Every 
Thing done in it, is Annulled by the 1* of Henry the 4 
But this Anſwer will not remove the Difficulty, if if — be 
any in the Caſe. For the Objection is not founded on any 

iſlative or Judicial Act, thoſe Acts are undoubtedly Re- 
pealed, but barely on the Opinion of that Parliament. And 
the'Senſe of Parliament, it is ſaid, touching any paſt Tranſ- 
action, will be of equal Weight, whether it's Legiſlative 
or Judicial Acts — in Force or No. 

THr1s is admitted. But it muſt be likewiſe admitted, 
that if the Opinion of a Single Parliament, unſupported by 
Fact or Principle, is to turn the Scale, every Refalution of 
the ſame Parliament, conſidered as matter of neer Opinion, 
will be of equal Weight. If this be granted Me, I will as 
ſhortly as I can State a Reſolution of this Parliament upon 
ſome very Conſtitutional Points : and then leave it to the 
| none. $ Juogment, How far it's bare Opinion is to be re- 
gard 
1 the 100 Year of this King a Commiſſion of a very 
extraordinary nature iſſued under the Great Seal, and had 
the Confirmation of Parliament. By it the Duke of Glou- 
cefter, and ſome Others by Name, and the Chancellor, 
Treaſurer, and Keeper of the Privy Seal are conſtituted the 
King's Great and Standing Council for One Year, for the 
Purpoſes mentioned in the Commiſſion. The Commiſſion- 
ers Powers were very Large, and were thought to be De- 
rogatory to the Royal Prerogative. And therefore the King 
and His Miniſters, ſoon after the Diſſolution of the Parlia- 
ment, entered into Meaſures for defeating this Commiſſion. 
One: Expedient was to take the Opinion of the Judges up- 
on the whole Proceeding ; a R. ge conſtantly open to a 
corrupt Adminiſtration, though, be it ſpoken to the Ho- 
nour of the Profeſſion, not always a Sure one; Even while 


the 


. 
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bog ay vba Commiſſions were determinable at che Fleaſure 


To this End, che Judges were a to attend the 
King at Morringbam and the two Chief Juſtices, and 
Three Puiſnes did attend, and gave Anſwers to Ten Queſ- 
tions which were propounded to Them in the King's Pre- 
ſence. Some of their Anſwers were to this Effect, That 
Thoſe who procured the Statute and Commiſſion juſt men- 
tioned were to be puniſhed with Death, except 1 King 
would Pardon Them: as were alſo Thoſe who moved the 
King to conſent to the Statute. And that as well the Per- 
ſon who moved in the laſt Parliament, that the Statute 
whereby Edward the 2* was Depoſed ſhould be laid before 
the Parliament, as He who in Purſuance of that Motion 
carried the ſame into 1 are Tau and Grimes. 
nals to be Punifſhed with: Death.” 

Tux were — Quieltiots, which with th Ad: 
wen Þtliink worth tranforibing. . at 


_ «81x TH. Queſtion, Whether after in a Parliament x 
« ſembled, the Affairs of the Kingdom, and the Cauſe of 
« callin that Parliament are by 5 King's Command de- 
cc Aae and certain Articles limited by the King, upon 
cc ET the Lords and Commons in that Parliament ought 
« to proceed, if Yet the ſaid Lords and Commons will pray 
« ceed altogether upon Other Articles and Affairs, and nat 
te at all upon thoſe limited and propoſed to Them by the 
« King, until the King ſhall have firſt Anſwered them 
te upon the Articles ah, Matters ſo by Them expreſſed, 
ce although. the King's Command be to the Contrary „ Whe- 
te ther in ſuch Cale, the King ought not to have the Go- 
te yernance of the Parflanent, and effectual 1 over rule 
« Them, fo as that They ought to proceed Firſt on the 
« Matters propoſed by the King; or Whether on the con- 
*trary, the Lords and Commons ought Firft to have the 
« King's Anſwer upon their Propoſals, before They oor 
« ceeded further.” 


To which Queſtion T hey anſwered 9 « That 
« the King in that Behalf hath the Governance, and may 


RN State Trials, Knighton intes Decem Script. 
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« appoitit what ſhall be Firſt handled, and fo gradual 

cc what Next, in all Matters to be treated of in Parliament, 
<« ever t0 the End of the Parliament: and it any Perſons 
e ſhall act contrary to the King's Pleaſure made known 
«therein, They are to be Puniſbed as Traitors.” | 


_*«E16HTH Queſtion, Since the King can, whenever He 
cc pleaſeth, remove any of His Judges and Officers, and 
« juſtify or puniſh Them for their Offences; Whether the 
Lords and Commons can without the Will of the King 
ce Impeach in Parliament any of the ſaid Judges or Officers 
« for any of their Offences.” | 


To which They unanimouſly anſwered, ©« That They 
cannot, and if any One ſhould ſo do, He is to be Puniſh- 
ct ed as a Traitor. | 

Ix this manner did theſe Judges proſtitute their Sacred 
Character! But a Proſtitution ſo groſs could not long eſ- 
cape a Publick Cenſure. And at the next Parliament a 
Cenſure ſufficiently ſevere, and not warranted by any known 
Rule of Law, did paſs upon Them. Their own Meaſure 
was meted out to Them. + But in the 21" of the King, thoſe 
Queſtions with the Judges' Anſwers having been read over 
in full Parliament, It was demanded of All the Eſtates of 
ce the Parliament, how They thought of the Anſwers afore- 
&« ſaid. And They ſaid, that They thought the faid Juſ- 
« tices made and pave their Anſwers as Good and Lawful 
&« Liege People of the King ought to do.” 

A Parliament that could Solemnly adopt Principles, fo 
contrary to the whole Tenor of the Statute of Treaſons, 
Anti-conſtitutional in every Point of View, Subverſive of 
the undoubted Rights of Parliament, and of all Freedom 
of Debate in either Houſe, ſuch a Parliament muſt, unleſs 


under an Actual Force, which moſt probably was the Caſe, 


be the Willing Tools of Deſpotick Power. And in either 
Caſe, it's bare Opinion deſerveth no manner of Regard. 
1 éwill now conſider ſome other Paſſages in the Hiſtory 
of the Pleas of the Crown, of much the ſame Tendency 


0 Theſe Queſtions a being ed from a Modern Tranſlation, differ in 
* 5 e Statutes but in Senſe and Subſtance they 
+ See 1“ State Trials, The Proceedings againſt Chief Juſt. Treſilian and Others. 


with 
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with that I have already examined. The learned Author 5 Hale bo. 
aſſerteth with great Truth, that a King de Facto, in the NON = 
Full and Sole Polleſiion of the — — is ſuch à King, 
againſt whom High Treaſon may be committed within 2 
Statute of Treaſons. And addeth that Treaſons 
King de Faclo, not being Attemprs in Aid of the Nele 
Heir, may be puniſhed in the time of a King de Jure; 
and that Thoſe who have Aſſiſted the Uſurper, though in 
Actual Poſſeſſion of the Crown, have on the Regreſs of the 
Crown to the Right Heir ſuffered as Traitors. 

I fear it will avail very little towards the Settling any 
Point of Law or Rule of Right, to enquire in what man- 
ner Princes on ſuch OED as thoſe alluded to in theſe 
Paſſages by the learned Author, have treated either their 
Friends or their Enemies. It is not to be imagined, that 
They will confider the Former as Traitors for A&s of Hoſ- 
tility done or attempted in Aid, of Themſelves, I verily, be- 
lieve no Prince in his Right Senſes ever did. His Lordſhip 1. Hale 6:. 
doth indeed in the Paſſages juſt cited mention the Caſe f 
Sir Ra/ph Grey; and ſuppoſeth, that He was Puniſhed in 
the Time of Ed. the A > for Treaſons committed againſt 
Henry the & in Aid e Edw, But I doubt that Caſe will 
not Warrant any ſuch Suppoſition. | 

- $1n Ralph was taken in Actual Rebellion againſt Ew. 4. Ed. 4. 20. 
the 4 ſome Years after He had been in Full Poſſeſſion of the 
Crown; and was Beheaded for that Treaſon, / and for that 
Aline 1 as many More were at the ſame Time, He was 
likewiſe And the Book faith, that the Reaſon 
of his Puni En tiel Manner” (by Degradation, as 
unde the Bank) was "per Co die Feng & 

que il avoit fait al Roy Hen. 6. jodes Rey Sc, 

41 aw al Roy Edward le Quart gue ore'eft”) He had, 
it ſeems, acted a Part truly infamous, had betrayed. Both 
Sides, had broken his Faith to Both And for this 
Duplicity He was, by a peculiar Brand Infamy, diſtin- 
guiſhed from Thoſe who ſuffered with Him for he ſame 
2 8 Fe 508 was nen 
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egard to the Meaſures which have been obſer- 


ved towards the Enemies of a new Government, after a 
long Struggle and much Blood-ſhed, our Hiſtory furniſheth 
Inſtances more than enough, of a moſt unwarrantable Re- 
venge taken by the prevailing Faction. The Acts of At- 
tainder paſſed againſt the Chiefs of the Lancaſtrian Party 
in the firſt Year of Edw. the 4, which the learned Judge 
alludeth to in the Places laſt cited, were of that Kind : to 
be accounted for only by the Heat and Violence of the 
Times; Never to be drawn into Precedent. 

For Henry the 6* had been in Full Poſſeſſion of the 
Crown almoſt 40 Years by Lineal Deſcent, and under a 


Parliamen Settlement; in which the whole Nation had 


1. Hale 274. 
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acquieſced for 60 Years. The Fortune of War did at 
length deciſively turn the Scale in Favour of Edw. at the 
Battle of Touton- Field: but with the Loſs of near 40000 
Engliſh Subjects, who fell on that Day. And at ſuch a 
Juncture, to what Lengths cannot the Sweets of Revenge, 
the Joys of Conqueſt, the Proſpe& of Rich Plunder in a 
Plenty of Confiſcations, with a Miſgiving Heart ſtill dread- 
ing the Final Iſſue of Things, —to what Lengths of Violence 
cannot Theſe Incitements carry the Vindictive, the Rave- 
nous, the Timid, Bluſtering Mortals, who upon ſuch Re- 
volutions cither take the Lead, or join in the Cry | At Sea- 
ſons ſuch as theſe, the Still Voice of Law and Reaſon is 
ſeldom heard. 

I fear it. was little attended to in the Caſe of any of the 
Attainders paſſed on either Side during the unnatural War 
between the two Roſes. Nor ought Any of thoſe Attain- 
ders to be conſidered as Caſes from which the Principles of 
Law can be deduced. For, as his Lordſhip elſewhere with 
a Candour habitual to Him obſerveth, . Parliaments have 
ec been always Obſequious enough to the Victor; ; and ready 
<to paſs Attainders for His Safety and their Own.” 

Hs Lordſhip admitteth, that a Temporary Allegiance 
was due to Henry the 6* as being King de Facto. If this 


be true, as it undoubtedly is, with what Colour of Law 


could Thoſe who paid Him that Allegiance Before the Ac- 
ceſſion of Edw. the 4 be conſidered as Traitors? For call 
it a Temporary Allegiance, or by what Other E pithet of 
nnn you — ſtill it was due to Him while in full 


Poſſeſſion 
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Non of the Crown. And conſequently Thoſe who paid 

Him that due Allegiance, could not with any fort of Pro- 

priety, be conſidered as Traitors for doing fo. | 

Tu 11" of Henry the 7, though ſubſequent to theſe :: Hen. 7. . 
Tranſactions, is full in Point. For let it be remembered, 

that though the Enacting Part of this Excellent Law can 

reſpe& only Future Caſes, the Preamble, which His Lord- 

ſhip doth not Cite at large, is Declaratory of the Common- 

Law; and conſequently will enable us to judge of the Le- 

gality of paſt Tranſactions. It reciteth to this Effect, «That 

« the Subjects of England are bound by the Duty of their 

« Allegiance to ſerve their Prince and Sovereign Lord for 

« the Time being in Defence of Him and his Realm againſt 

every Rebellion, Power, and Might raiſed againſt Him. 

And that whatſoever may happen in the Fortune of War 

« againſt the Mind and Will of the Prince, as in this Land 

te ſome Time paſt it hath been ſeen, it is not Reaſonable, but 

te againſt all Laws, Reaſon, and good Conſcience, that ſuch 

<« Subjects attending upon ſuch Service ſhould. ſuffer for do- 

te ing their true Duty and Service of Allegiance.” It then 
enacteth, That no Perſon attending upon the King for the " 
Time being in His Wars ſhall for ſuch Service be Convict | 
or Attaint of Treaſon or other Offence by Act of Parlia-, 
ment, or Otherwiſe by any Proceſs of Law. 

HA is a clear and full Parliamentary Declaration, that 
by the Antient Law and Conſtitution of England, founded 
on Principles of Reaſon, Equity, and good Conſcience, the 
Allegiance of the Subject is due to the King for the Time 
being, and to Him alone. This putteth the Duty of the 
Subject upon a Rational and Safe Bottom. He knoweth 
that Protection and Allegiance are Reciprocal Duties. He 
hopeth for Protection from the Crown, and He payeth his 
Allegiance to it in the Perſon of Him whom He ſeeth in 
Full and Peaceable Poſſeſſion of it: He entereth not into 
the Queſtion of Title, He hath neither Leiſure nor Abili- 
ties, nor is He at Liberty to enter into that Queſtion : But 
He ſeeth the Fountain, from whence the Bleſſings of Go- 
vernment, Liberty, Peace, and Plenty flow to Him; and 
there He payeth his Allegiance. And this excellent Law 
hath ſecured Him againſt all After-Reckonings on that Ac- 


count. 


— LY n 


X RX. Tv Oo UW 


5 Hñ 2 Ir 


Dugdale. 


DISCOURSE IV. 


IT being admitted, that Allegiance is due to a King de 
Fafto in the Full and Sole Poſſeſſion of the Crown, it will 


follow that a Perſon abſolutely Out of Poſſeſſion, but claim- 
ing Title, is not to be conſidered as a King within the Sta- 
tute of Treaſons ; which the Learned Fudge ſuppoſeth to 
have been the Caſe of the Houſe of York during the Reigns 
of the Three Henrys. 
Dealt a Ginckne, PRA warden 
ſaid, pon any known Principle of Law, that the Bond of 
Allegiance due to Hen. 6. for inſtance, ceaſed ? When did 
2 become a meer Diſturber, . his Adherents Trai- 
os and Rebels? It will be impoſſible to maintain that 

became ſo the moment Edward marched into Eng- 

to revenge the Death of his Father, who fell at 

. of alsgal on the 30 of December 1460. The 
learned Judge doth not ded that They did. And I 


freely acknowledge it would be high Preſumption in Me 


to attempt to determine with Preciſion, from any Knows 
Rule of aw, at what Point of Time They did become 
Ir is very true, that Edwards firſt Parliament made not 
the leaſt 3 of fixing the Commencement of his 
Reign to the 4 of March 1461. (the Vear conſidered as 
Commencing * firſt of January). About which Time, 
the Gates of London having been Opened to Him, his own 
Party ſupported by his Army proclaimed Him there. And 
his Lordſhip in Conformity to the Judgment of that Par- 
liament; fixeth the Commencement of Edward's Reign to 
the ſame Day; and from that Day pronounceth Henry the 
6 a-meer Diſturber, not ſo much as a King de Fado. 
Bor ſurely, a Military Recognition of Edward's Title, 
flagrante Bello, for it was Nothing more, and the Triumph 
of One Week at Moſt that immediately followed it, cannot 


with any Sort of Propriety be {aid to have put Him into 


the Real, Actual Poſſeſſion of the Sovereignty. His Victo- 
ry at Towton-Fitld a few Weeks afterwards did indeed put 
an End to the Competition. And in conſequence of that, 
Writs iſſued on the 23* of May returnable the 6* of July 
for calling a Parliament; ch by Reaſon of ſome re- 


maining Troubles in the Kingdom never met. On the 29 


of June He was Crowned, and upon the 4 of — 
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He held his Firſt Parliament, for which the Writs bore 
Tefte the 26" of July. | 

THr1s Parliament, as: I before obſerved, fixed the Com- 
mencement of his Reign to the 4 of March 1461. But I 
doubt the Incitements before mentioned had too great a 
Share in this Meaſure. For by this Retroſpect to the 4 of 
March, They gave themſelves ſome Colour, and but à Co- 
lour of Law, for Attainting many of the Chiefs of the Lan- 
caſtrian Party for the ſhare They had in the Battle of Tow- 
ton-Field on the Twenty Ninth of that Month, and after- 
wards in ſome ſmaller Actions, before Matters were tho- 
roughly ſettled. Here, I ſay, the Prevailing Party aſſumed 
the Colour of a Legal Procedure. But They had not even 
the Colour of Law, for Attainting thoſe of the Lancaſtrians 
who bore a part in the Actions at Waleſield, and at other 
Places; all antecedent to the Time at which Themſelves 
had fixed the Commencement of Edward's Reign, and the 
Period of Henry's. And yet Acts for that Purpoſe did paſs 
at this Parliament. Though the Faction of York had af- 
fected to govern in the Name of Henry then actually their 
Priſoner — the Middle of July 1460, to the Middle of 
February following, if not Longer ; as appeareth by many 
Publick Acts in Rymer's Collection. | 

ON & of them is too remarkable to be lightly paſſed over. 
It is a Commiſſion from Henry Himſelf to his Competitor, 
Teſte ſo late as the 12" of February, for raiſing Forces in 
Briſtol and the Neighbouring Counties, for Subduing, Chaſ- 
tiſing, and Bringing to Juſtice certain Rebels and Traitors 
then in Arms againſt the King. Meaning the Queen, the 
Prince, and other Chiefs of the Lancaſtrian Party then at 
the Head of a formidable Army, in Defence of the King's 
Perſon and Government. * 


Rex præchariſſimo Conſanguines Noftro Edwards Duci Eberum, Salutem, {62 
&« Sciatis quod Quidam Subditorum Noſtrorum, qui veri Ligei Noftri eſſe debent & tenen- 
&© tur Diabolic Fraude ſedutti, in Numero non modico Modo Guermo arraiati — ſe propria 
« Temeritate & Audacid congregarunt, — & de Tempore in Tempus Alios Yuoſcunque, ad Sta- 
tum — & Regni Neſiri Politicum Regimen ſul uertendum, Sibi congregant & congre- 
„gare intendant, 
* Nos eorum Temeritati, Præſumptieni & Audacie obviare volentes, ac de Nobilitate, Stre- 
< nuitate, & provids n Veſtris, plenius confidentes, | aL. 
&« Affignavimus Vos, ac Vobis plenam committimus Poteflatem, ad advocandum Vobis \Qmnet 
« & Stngulos Ligeos Neſtres Ville Briftolie — ad proficiſcendum Vabiſcum contra prafites Præ- 
« ſumptores atque Rebelles Noftras — ad corum Praſumptionem, Temeritatem & Audaciam re- 
« primendum — &, fi Res exigerit, tanguam Holes & Rebelles Noftros procedendum, & eof- 
* dem Expugnandum, | 
51 * Damus 
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Wu a T Contradictions cannot the Luſt of Power recon- 
cile! To what dirty Expedients cannot Ambition ſome- 
times ſtoop | 
Tux Caſes cited by the learned Judge do not in the 
leaſt ſhake the Principle already advanced, That the Throne 
being Full, any Perſon out of Poſſeſſion, but claiming Ti- 
tle, be his Pretenſions what You pleaſe, is no King within 
the Statute of Treaſons. | 
I 'am aware of the Judgment of the Court of King's 
Bench in the Caſe of Sir Henry Y ane, © That King Charles 
te the Second, though kept out of the Exerciſe of the King- 
« ly Office, yet was ſtill a King both pz Facro and de 
« Jure: and that all Acts done to the keeping Him out 
ce were High Treaſon.” 

S1r Henry Vane's was a very ſingular Caſe, and the 
Tranſactions in which He bore a part happened in a Con- 
juncture of Affairs which never did exiſt before, and I hope 
never will. An Uſurpation founded in the Diſſolution of 
the antient Legal Government, and the total Subverſion of 
the Conſtitution. - 114i 

I will therefore ſay Nothing to the Merits of the Queſ- 
tion more,. than that the Rule laid down by the Court in- 
volved in the Guilt of Treaſon, every Man in the Kingdom 
who had acted in a Publick Station under a Government 
poſſeſſed in Fact for twelve Years together of Sovereign 
Power; but under various Forms at different Times, as 
the Enthuſiaſm of the Herd or the Ambition of their Lead- 
ers dictated. * 

Bur this Reſolution hath not in the leaſt ſhaken the 
Principle I contend for; it doth in Reality Suppoſe the 
Truth of it. For if Charles the Second was King pz Fac- 
To from the Death of his Father, every Thing done from 


« Damus etiam Univerſis & Singulis Ligeis & Subditis Noftris — firmiter in Mandatis, 


<« eudd Vobis in Executitne Premiſſrum intendentes fint — alipuibus Mandatis, Commi ſſioni- 


« bus ſeu Proclamationibus perantea Faftis non Obſtantibus. 
« Tefte apud Wiſtmonaſterium 
« Duodecimo Die Februarii 
&« Per Concilium.“ 


Lord Chief Juſtice Hal, when of High Rank at the Bar, took the Enga t, 
2 — — — - the po moor of England without a King or Houſe of 
© Lords.” This in : Thoſe impoſed it, was plainly an En ent for Abo- 
liſhing Kingly Government, at leaſt for Su rting the Abolition of 2 with 
to Thoſe took it, it might, upon the Principles of Sir Henry Fane's Caſe have been 


that 


' ealily improved into an Overt-AR of Treaſon againſt King Charles the Second. 
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that Time in Prejudice to his Right was undoubtedly High 
Treaſon. 

Taz only Difficulty is, What did the Court mean by a 
King de Faf#o? They could not mean, what every Soul 
before Themſelves underſtood, a King in the Actual and 
Full Exerciſe of the Regal Power. They meant, I pre- 
ſume, as his Lordſhip upon another Occaſion is pleaſed to 
expreſs Himſelf, One Quas1 in Poſſeſſion of the Crown ; 
ſince during the Uſurpation, no other Perſon did claim to 
act under the Regal Title. * 
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Tre Diſtinction between de Jure and de Fafto Kings h 


was taken up by the Houſe of York to ſerve the purpoſes of 
Ambition and Revenge. By the Former, They meant Thoſe 
who are preſumed to have ſucceeded to the Crown in a 
Regular Courſe of Deſcent. By the Latter, Thoſe who 
have not had that Claim to it. The Former were in their 
Eſtimation the only Rightful Kings. The Latter, not ex- 
cepting ſuch as have claimed under a Parliamentary Settle- 
ment, no better than Fortunate Uſurpers. 

Tr 1s Doctrine perfectly ſuited the Views of that Fac- 
tion. For the Crown having been Entailed by Act of Par- 
liament on Henry the Fourth and His Iſſue, the Houſe of 
York ſaw itſelf totally excluded; unleſs it's Pretenſions could 
be ſupported by a Title Pax Auouxr 70 the Power of Par- 
lament. Proximity in Blood was it's only Refuge, and to 
that the Partizans of that Houſe reſorted. And in ſo doing 
They brought upon themſelves, in My Opinion, the whole 
Guilt of that Deluge of Blood, which was afterwards Spilt 
in the unnatural War between the two Houſes. 

Ix is not to be wondered at that Men whoſe Ambition 
ſuggeſted to Them the Hope of over-turning an Eſtabliſh- 
ment, to which Themſelves, their Anceſtors, and the whole 
Nation had ſubmitted for more than Half a Century, ſhould 
endeavour to convince Mankind of the Rectitude of their 


7. H. 4. 2. 


Intentions and the Juſtice of their Claim. Nor is it at all 


Surprizing, that their Followers, in the Heat of the Times, 
ſhould ſuffer Themſelves to be eaſily convinced. For in 
the Ferment of Parties, Leaders never Bluſh, and the Herd 


of the Party ſeldom Think. But, that Perſons who are pla- 


ced at an happy Diſtance from thoſe diſaſtrous Times, 


ſhould in cool Blood revive and adopt a Doctrine, which 
121 hath 


DISCOURSE W. 


hath once laid their Country waſte, is not ſo eaſily account- 
ed for. 

Bur ſince this hath been done by learned Men, among : 
whom Lord Chief Juſtice Ha/e's Name muſt be mentioned 
with all juſt Regard, I will endeavour to point out what 
I take to have been the Radical Miſtake, which led Them 
into a Train of ſpecious, but falſe Reaſoning upon this 

Subject. 

Tu y ſeem not to have ſufficiently attended to the Na- 
ture and Ends of Civil Power, whereof the Regal Dignity 
is a Principal Branch. They ſeem to have conſidered the 
Crown and Royal Dignity meerly as a Deſcendable PR o- 
PERTY: as an Eſtate or Intereſt veſted in the Poſſeſſor for 
the Emolument and Grandeur of Himſelf and Heirs, in a 
Regular Invariable Courſe of Deſcent. And therefore in 
| Queſtions touching the Succeſſion, They conſtantly reſort 
to the fame narrow Rules and Maxims of Law and Juſtice, 
by which Queſtions of meer Property, the title to a Pigſtye 
or a Lay ſtall, are governed. And thence conclude, that 
the Legiſlature itſelf cannot without manifeſt Injuſtice, in- 
terrupt — Antient, Legal, Eſtabliſned Order of Succeſ- 
ſion. It cannot, ſay They, without Injuſtice, give to One 
Branch of the Royal Family, what by Right of Blood be- 
longeth to Another. 

Tuus They Argue. And if I could conceive- of the 
Crown, as of an Inheritance of neer Property, I ſhould be 
tempted to Argue in the ſame manner. But had They con- 
ſidered the Crown and Royal Dignity, as a Deſcendable 
Orriex, as a Tus for Millions, and extending it's In- 
fluence to Generations yet unborn ; had They conſidered 
it in that Light, They would 950 have diſcovered the 
Principle upon which the Right of the Legiſlature to in- 

terpoſe in Caſes of Neceſſity is manifeſtly founded. And 
that is the SaLus Poruri, already mentioned upon a like 
Occaſion. 

THzxt is and for many Ages paſt hath been, a certain 
Order of Hereditary Succeſſion eſtabliſhed among Us. But 
it was for the ſake of the Whole, and to avoid the many 
Inconveniencies to which an Uncertain Succeſſion is ſub- 
ject, that this Order of Hereditary Succeſſion ever took 
Place. For Nobody can tay; that this or any other Parti- 

| cular 
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cular Mode of Government is founded. in. Natural Right. 
Nature diſcovered the Neceſlity of Civil Government, — 
the Several Modes of it are either Matters of Choice or Re- 
ſulting from meer Neceſlity or Accident. | 
HEREDITARY 8 in Monarchical States is nd- 
thing more, than an Expedient in Government founded in 
Wiſdom and tending to Publick Utility. And conſequent- 
ly whenever the Safety of the Whole requireth it, this Ex- 
pedient, like all Rules of meer poſitive Inſtitution, muſt 
be ſubject to the Controul of the Supreme Power in every 
State. Otherwiſe a Nation will in numberleſs Caſes that 
might be mentioned, find itſelf under a fatal Neceſſity of 
ſinking into Ruin, mene and irretrievable. But cer - 
tainly no Nation was ever doomed to ſubmit to the 
of all Evils, out of pure Deference to a Prudential Exper 
dient. This is too abſurd to be conceived, 1161 

LzT me add, That in the Parliamentary Settlement: al- 
ready mentioned and in Thoſe I ſhall mention, (the Powers 
delegated to Hen. the 8* only Excepted,) the Legiſlature 
hath proceeded upon a full Convidtion of the Utility of this 
Expedient. For when it hath upon emergent Occaſions 
excluded one Branch of the Royal Family chiming by De- 
ſcent, it hath conſtantly eſtabliſhed — dap in a Courſe of 
Hereditary Succeſſion. Title by Deſcent. was always e{- 
teemed by the Legiſlature a wiſe Expedient in Govern- 
ment. But in Caſes of Neceſſity, it was never thought to 
confer an Indefeaſible Right. Becauſe that would have 
been, 10 Defeat the End for the ſake of the Means. © 

I have ſaid that Thoſe who have revived the Docrine 
upon which the Houſe of York founded it's Claim, are 
conſtantly reſorting to the ſame narrow Rules by which 
Queſtions of meer Property are governed. I doubt I was a 
little too Haſty in that Obſervation. For in the Caſe of the 
Crown, They exclude one Rule which entereth into all 
Queſtions of | Meer Property, and is evidently founded in 
Publick Utility. I mean That whereby a Right is acqui- 
red, or, which in the Iſſue of Things will amount to the 
ſame, the Remedy is barred by Polleſſion, Acquieſcence, 
and Effluxion of Time. The Principle on which this Rule 
is founded is plainly this, the Publick Good muſt alwa 
be preferred to the Intereſt of Individuals. And the 1 5 
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lick Good evidently requireth that Property ſhould not lie 


F 


to perpetual Litigation. 2 oath 2 
— They will — in the Caſe of Private Rights. 
But in the Caſe of the Crown, They ſay the Remedy of 
the Rightful Heir is not barred even by Poſſeſſion and Ac- 
quieſcence for many Ages or Deſcents. Give Me Leave to 
- aſk, What is this Remedy? What hath it been in all Ages 
and Nations ? nothing leſs than the Calamities of an inteſ- 
tine War, A Remedy infinitely worſe than the Diſcaſe. 
Ix is admitted, that the Remedy by Civil Suit is barred 
by Poſſeſſion and Effluxion of Time, and that Publick Uti- 
lity requireth it ſhould be ſo. And can it be imagined that 
the moſt dreadful of all Evils, is the only Remedy that is 
never to be barred? The Rule I have already. pointed to, 
Salus Populi, furniſheth a clear and ready Anſwer. 

I have nothing at Preſent to add upon the Foot of Rea- 
fon and Publick Utility, except it be to refer the Reader 
to what hath been already offered in a fimilar Caſe touch- 
ing the Right of Self- „grounded on the Primitive 
Law of Self-Preſervation. One Clue will in Both Caſes 
lead Him very ſafely through all the Difficulties, which the 
Enthuſiaſm of Party hath thrown in his Way. 

I will now conſider the Queſtion upon the Foot of 
Hiſtorical Evidence, and the Principles of our Conſtitu- 

I do not intend to enter minutely into the Hiſtory of 
the Succeſſion. That Part hath been undertaken by Others, 
and well executed. I ſhall confine Myſelf to a few Acts of 
Parliament. 4 
I have already taken Notice of the Entail in Favour of 
Henry the Fourth and his Iflue : that in Favour of Henry 
the Seventh and his Iſſue will be barely mentioned. I pro- 
. ceed to the Time of Henry the 8. The Statute of the 
28 of that King after his Marriage with the Lad 
Fane Seymour, after declaring the King's Marriage wi 
Queen Katherine void, and his Marriage with Auna Boleyn 
likewiſe void, and the Iſſue of Both Marriages Illegitimate, 
limiteth the Crown to the Sons of the King and Queen ſuc- 
ceflively and the Heirs of their Bodies, Remainder to the 
King's Sons by any future Wife in like Manner, Remainder 
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to the Daughters of the King and Queen Succeſlively and 
—— >, fy — | 

AND after reciting, , That if the King ſhould die with- 
out lawful Iſſue, no Provifion having been made in his 
Life-time touching the Succeſſion, the Realm in that Caſe 
would be deſtitute of a Lawful Governour, or elſe per- 

« caſe incumbered with ſuch a Perſon that would covet tu 4ſg See the Ad. 
<« pire to the ſame; Whom the Subjects of this Realm fhall 

« not fond in their Hearts to Love, Dread and obedientiy to 

&« Serve, as their Sovereign Lord, it goeth on to impow- 

er the King in Default of Iſſue of his Body, by Letters Pa- 

tent or by Laſt Will, to limit the Crown to fuch Perſon or 

Perſons in Poſſeſſion or Remainder, and according to ſuch 

Eſtate, and after ſuch Manner, Form, Faſhion, Order, and 
Condition, as He ſhall judge expedient. yo 

Ix further Enacteth, That the Perſons ſo to be appoint- 

ed ſhall enjoy the Crown ſubje& to the Limitations and 
Conditions, in like manner © as if They had been Lauful 

cc Heirs to the ſame, or as if the Crown had been given and See the AR. 
« limited to Them — — — by ſpecial Names 

ec and ſufficient Terms, by Full and Immediate Authority of 

e the High Court of Parliament.” 
Tux 35" of the King, which is ſtrongly HA. ct 
firſt of Edward the 6", Reciting the laſt Act, Enacteth 12. 8.9 
and Declareth, That in Default of Lawful Iſſue Male or 
Female of the King and Prince Edward, the Crown ſhall 

be and remain to the Princeſs Mary the King's Daughter 

and the Heirs of her Body, upon ſuch Conditions as the 

King ſhall appoint by Letters Patent or Laſt Will; Re- 
mainder to the Lady Elizabeth in like manner. And it 


This ſeemeth to be poi at James the gb of Scotland who was at this Time the 
Next in Succeflion upon Failure of the King's Iſſue : not barely as being Deſcended from 
the Union of the two Roſes, but under a Parliamentary Entail in Favour of Hey the Rot. Parl. 
Seventh and the Heirs of his Body, made before that Union took Place. I mean before 1. H. 7. 
the King's Marriage with the Princeſs Elizabeth ; and conſequently to the Exc of See Bacon's 
-Her and the whole Houſe of York. H. 7. an Ac- 
But notwithſtanding the near Relation the Houſe of Stuart ſtood in to the Crown of count of this 
England, Scotland was during all King Henry's Reign, the ſame deteſted Enemy jt had Matter 
been for paſt. And a National Prejudice operated in Both Kingdoms 25 firougy 23 
ever. But that Prejudice was happily, in great Meaſure, worn out by I ime and a C 
of Circumſtances before the of our James the Firſt, For the Murder of 
his Father and the Expulſion of his Mother which ſoon followed, rench Coupſels no A“ 1567. 
Longer prevailed in Scotland. Queen Elizabeth took the Infant King and the Reformers, 
who were the Governing Party and had the Popular Intereſt, under Her F ion. 
And the King on his Part preſerved at leaſt the Appearance of Strict Amity with Her to 


the Time of her Death. 
| „ they 


inforced by the 35H 


DISCOUVURS E IVS. 


ſhall Both fail in performing the Conditions, or die 
without Iſſue, the King is again W to Limit the 
Succeſſion, as by the laſt Act. 

TAE Legiſlature 3 in theſe Acts eridently i upon 
a full Conviction of the Truth and Utility of Both the Prin- 
ciples already mentioned, namely, That, no Act of the 
ture intervening, the Crown and Royal Dignity 
ought to Deſcend from Anceſtor to Heir in a certain Eſta- 
ed Courſe of Deſcent. But that this Courſe of Deſcent 
is bie to the Controul of the Legiſlature. 

Tux former Act declareth the Princeſſes Mary and Elz 
zabeth illegitimate. The Latter, upon a Suppoſitiom of their 
Thkegitimacy, poſtponeth Them even to All the Lawful Iſ- 
ſue Female of the King; and yet, in Default of Lawtul Iſ- 
ſue of the King and Prince, it limiteth the Crown to Them 
ſucceſſively and the Heirs of their reſpective Bodies, in 
preference to all the Other Iſſue of Henry the Seventh. 

Ir cannot be denied, that the Legitinacy of Each of 
the Princeſſes was liable to. — Diſpute. I think it im- 
poſſible to ſupport the Legi . Both: though ſome 
Writers from a Zeal for el Lineal Succeſſion have attempt- 


dd it. 


1. Mar. Seſl. 
2. Cc. I. 


1. Eliz. c. 3. 


Quzzn Mary was adviſed to get All the Acts which 
ſtood in the Way of her Legitimacy Repealed, as far as 
concerned Herſelf; and the Marriage of her Father and 
Mother declared Valid, the Sentence of Divorce a Nullity, 
and Herſelf the Legitimate Iſſue of the King. But Eliga- 


beth took a Wiſer Courſe. She had full Poſſeſſion and a 


clear 'Title under a Parliamentary Settlement ; and wiſely 
reſting on that, She ſuffered all Altercation about the Mar- 
riage of her Father and Mother, and the Divorce grounded 
on a ſuppoſed Pre-contra& on her Mother's part, to fink 
into perpetual Oblivion. 

I think I am warranted, even by the Act for Recogni- 
Zing her Title, in ſaying, that She reſted on her Parliamen- 
tary Title. For, the peculiar Circumſtances of her Caſe 
conſidered, a bare Recognition in general Terms of her 

ht and Deſcent from the Blood Royal, unleſs the Act 
hat been more explicit, amounted, in My Opinion, to no 
more than a Ceremonious, but cold Compliment to the 


Throne. It is true, the Act doth declare Her to be as 
fully 
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fully intitled as her Father or Brother. This may be 4 
ſince in the Judgment of Parliament She had as 
though poſſibly not the ſame Title They had. It go, on 
and declareth Her as fully intitled as — Siſter. She Cer- 
tainly was. But how doth that matter ſtand upon the Foot 
of this Act? The Queen is declared to be as fully intitled 
as her Siſter was at any Time fince the Statute of the 35 
Year of King Henry the 8", the Act of Settlement alrea 
cited, This Declaration 10 guarded and limited, ſeem 
ſtrongly to imply, either that in the Judgment of Parla- 
ment Queen Mary had no Title Antecedent to that Act, 
or that Elizabeth having no Other, it was thought but de: 
cent to put the Siſter's upon an equal Foot, as” former Fan 
liaments had done. 
Tus Things, together with the Care aki to cor 
roborate the Act of Settlement by a freſn Confirmation of 
it, though the Statute of Edward the 6" before cited had 
ſtrongly inforced it; and an Expreſs Repeal and Abroga- 
tion of all Judgments and Decrees by whatſoever Power 
«or Authority given, and of every Clauſe, Matter, or 
bc Thin in any Act or Acts of Parliament repugnant to 
ce it,” theſe Things, I ſay, ſhew, that whatever other Title 
_ ueen might be preſumed. to have, her Title under the 
of Settlement had plainly the Preference. And in Fact, 
= * firſt Notice of her Siſter's Death Sie was by Or- 
der of the Houſe of Peers then fitting, proclaimed True 
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See the Act. 


and Lawful Heir to the Crown, according to the Ad of Camden. 


Succeſſion of the 35 Year of Henry the 8"... 


Taz Act for Recognizing the Title of her Succeſſor, 1. lie. f ef. 


penned i in a Strain of Adulation ſuited to His Taſte, after 
mentioning the Happy Union of the Houſes of York and 
Lancaſter, carrieth his Pedigree back to Elixabeth the El- 
deſt Daughter of Edward the 4, Wife of Henry the 7*; 

and is totally filent with Regard to the Entail on "Henry the 
7* and his Iſſue; by which, as I before obſerved, Elixa- 
beth herſelf and the whole Houſe of York were excluded. 
But it is obſervable, that the Tender of Perpetual Loyalty, 


Faith and Obedience, which the Parliarnent in Termg of See the Act. 


deep Humility, even upon the Knees of their Heart,“ 
make to Him, is carried no farther than to his own Perſon 


and his Royal Progeny and Poſterity for ever; in other 
5 L Words 


13. Eliz. c. i. 


DISCOURSE IV. 


Words * lef Sound but equal Import, he Heirs 1 6 bis 
* This is very conſiſtent with the Entail on Henry the 
* and his Iſſue; and taketh in the whole Extent of the 
Kin 's Title as founded on that Entail. But ſeemeth to be 
far of a Title derived either from the Houſe of York 
or Lancaſter, or from the Union of Both. 
TE Powers delegated to Henry the 8 by the Statutes 


1 have cited, favour, it abull be d, very ſtrongly of 
the Temper of the Times. But ſtill they i dy: a full Con- 


viction of the Truth of the Principles I — laid down. 
For the 3 in order to give to the King's Nomi- 
nation the utmoſt Stability the Conſtitution will admit of, 
declareth that the King's Nominees ſhall hold and enjoy in 
like manner as if They had been Lauſul Heirs ro the 
Crown; or as if the Crown had been given and limited 
« to Them „ nee oy een 
& Parliament. 

Tas Law. of Znglnd knoweth of no Title to the 
Crown, except Right of Blood, or the I n of Par- 
liament. Theſe Titles are well known: and accordingly 


' theſe Acts give to the King's Nominees the Strength and 


Security of Both. Let Me add, that the Full and Imme- 
diate Authority of the Legiſlature in the matter of the Suc- 
ceſſion muſt have been preſuppoſed as a Matter paft All 
Diſpute. Otherwiſe a Delegation of that Authority would 
have been no better than an Idle, Vain and Ineffectual Pa- 
rade; an Inſult upon Common $enle, and an Affront to 
the King himſelf. 

TR Principles I have endeavoured to collect by Impli- 
cation and neceſſary Suppoſal from the Acts already cited, 
are * plainly and expreſly eftabliſhed by the Statute of the 
13” of-Queen Eliaabetb. Which Enacteth among other 


things, That if any Perſon, during the Life of the Queen, 


hall maintain or Affirm, „That the Common-Law of the 


e Realm, NOT ALTERED-BY PARLIAMENT, ought not to di- 
ce rect the Right of the Crown of England, or that the 
<« Queen with the ity of Parliament is not able to 
ct make Laws of Sufficient Force to limit and bind the 
* Crown, and the Deſcent, Limitation, Inheritance, and 
“Government thereof, Every Perſon ſo Maintaining and 
A and ſhall Suffer 


« and 
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te and Forfeit as in Caſes of High Treaſon. And every 
« Perſan' ſo Maintaining and Affirming after the Queen: 

C Deceaſe ſhall Forfeit All his Goods and Chattles.“ 

Ir likewiſe Enacteth, « That whoever during the Life 
tc of the Queen ſhall by Writing or Printing declare, before 
« iz be ſ% Eſtabliſhed and Affirmed by A& of Parliament, 

« that any Perſon in Particular, Except the Iſſue of her 
«© Majeſty, is or ought to be Right Heir or Succeflor to the 
&« Queen, ſhall for the Firſt Offence ſuffer Impriſonment 
<« for One Year, and Forfeit One half of his Goods: and 
tc for the Second Offence, ſhall incur the Pains and Pe- 
e nalties/ inflicted by the Statutes of Proviſion and Præmu- 
« nire.” ® 4 xj 
Tux Clauſe of this Act firſt cited needeth no Comment. 
The other ſheweth that the Eventual Right of any Indivi- 
dual, though grounded on Common or Statute-Law, was ; 
Judged a Queſtion too big for ordinary Diſcuſſion, and pro- g 
per only for the Diſcuſſion of the Legiſlature. 9 

THrar Part of the firſt Clauſe which regardeth the 
Power of Parliament in the matter of the Succeſſion was in 
Subſtance revived and re- enacted Twice in the Time of the 4 
late Queen. , 

Bur I paſs over all the Acts touching the Succeſſion 
made at or ſince the Revolution, which are well known. 
My Intention in what I have now ſubmitted to the Judg- 
ment and Candour of the Reader was to ſhew, that the 
Powers happily carried into Execution by thoſe Acts, have 
their Foundation in the Reaſon of Things, in the Nature 
of Government, and in the Principles of our Conſtitu- 
tion, 

Ir may poſſibly be objected, that the Statutes I have 
cited are no Evidence of a Right, they e nothing more 
than Facts. Parliaments it may be ſaid, have acted under 
an undue Influence : the Power of the Crown hath over- 
awed Them, or the Spirit of Faction hath miſled Them. 
This may be true in ſome Inſtances; and were it fo in 
More, my Argument would not in the leaſt be affected by 
it. The Statutes I have cited prove a long Ulage, an Uni- 


25 


The Printed Statutes I have cited on this Subject are not, as I remember, inſerted at 
Large in any Collection of the Statutes ſince Raffal's 1618. 


5L 2 formity 


ys "2 GS ao ed 
- 
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Parliamentary Aids, 


*DISCOURSE IV. 
formity in Principle and Practice for many Ages back. 
This 1 1 to be a Proper Evidence of a Conſtitu- 
tional Becauſe many of our Conſtitutional Rights 
are \capabl 8 and were never thought to ſtand 
in need of any other. And it is no Objection to any Con- 
ſtitutional Powers, that Thoſe with whom they have been 

have ſometimes acted under an undue — * 

Fon if the Gentlemen who make the Objection in the 
preſent Caſe, vill be pleaſed to apply it to the Caſe of 
any other Act of Legiſlation, or 
even to the known Prerogatives of the Crown which ſtand 

upon the ſame Foot of long Uſage, They will ſoon be con- 
VEST of the un oh 2 
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HO are Acceſſaries before 

the Fact, and by what 

Terms they are deſcribed by 
18 121—131r. 

13 a Felony to be 


nne 
12 


Aud. be is if be conſents before- 
An Ade, — be tried with 
n cannot with- 
out his. own Conſent, till the 
Principal is convicted or out- 
lawed; — they are tried to- 


hr; 360. 

A 7s In icted as Acceſſary to 
two, the Jury find him Acceſ- 
| fry wo ne, Jud p 


A Ran is indicted as Acceſſary be- 

fore the Fact and accquitted, he 

may be indicted as Principal. 
61. 

But if he be indicted as — 08 
and acquitted, - he cannot, ac- 
cording to ſome Books, . be in- 
dicted as Acceflary before. the 
Fact. 361. 362. 

An may be tried though 
the Principal ſtands Mute &c, 
or is admitted to Clergy or par- 
doned after Conviction and be- 
fore Attainder. 362— 364. 

How far an Acc may be per- 
mitted to ſhew that the Princi- 


is not guilty, or not guil 
Fo that Species of Felony wi 


an rr 
which he is charged. 364— 


| 4 4 adviſeth another to com- 


— mit a Felony, who beyond 
H S | the Tegths of the Advice or va- 
5 ries from it in ſome Circum- 


3 u T ance, how far the Adviſer will 


anſwerable. 369—372. 
1 Receivers of ſtolen Goods are made 
7 Þ + % f cc. 87% 
244 T Milder Nah Bf 287% 
ted as for a * 9 ꝓ — in re- 
ceiving ſtolen Goods, if the Prin- 


cipal is Ameſuabus to Juſtice. 


7 5 "bes Principals. = / N Fe 


mc! 7 vd bas 3 * J 


[ PA 1 
Id 4 12 2 2 volts 4411 


All 9 
Su perpetual and un- 


alienable. 7. Kae 184. 
From ad 7 ebend per 


ry. 185, og OR * 
Due to in 
0 ae Nee 184. 188. 


18 397—400. | 


- Ambaſlabors. - | 
How they ate to be dealt wich in 
_ Caſes of Treaſon and other Ca- 


: nit a nt of tice 
„ee break, open OT. 136. 


20. 
1 Under 


THE PRINCIPAL MATTERS. 


Under what Reſtrictions Windows 
and Doors may be broke open 
be <e hong 


- 63524 "ik "ui; 

Committed "by Perſons: having an 

- Intereſt in the Houſe. 3.— 

nes. 

Ouſted of Clergy at Common -Law- 
according n. 
192. 188 

The Grounds upon which; it is 
- ouſted inquired into. 333. 334. 


Attainders and Attainted 


Perſon attainted pleads that he is 
not the Perſon mentioned in the 
-- Record or Act of Parliament, a 
Vienire may be awarded Return- 
able Infanter, and a Verdict a- 
the Defendant on ſuch Iſ- 
ue is concluſwe. 41—43. 112. 
Whether a Perſon under an At- 
tainder- for Treaſon. or Felony 
may by Warrant from the Crown 
"= executed in a Manner diffe- 
rent from the Judgment. 267 
270. 


Act of Parliament attainting a Man 


of Treaſon removed 85 Certio- 
rari into Cha and ſent 
— into B. R. y Mittimus. 
109-—I11, 13 
3 e Perſon is lis- 
ble to Civil Suits, and how fac 
under the Protection of the Law. 


61—63. 


Attainder inchoaxe at one Day und. 


compleated at another, how it 
relates to the firſt Day. $8=—94. 
Burglary. 


Burglary. in an Apartment in the 
African Houſe, it muſt be laid 


to 


2 AFN DOT 7H 1 
1 of the 
Company. 38.39 — 

Houſe quitted by ine Owner A 
mo Revertendi, or without ſuch 
Intention. 76. 77. 

Entry as well as — neceſſa- 
ry, but if any Part of the Bod) 
be within the Houſe it is 

= 10. 108. 
$0 on the Sar of Edu. 6. and 
Eli. againſt Hleuſebreakäng in 
che Day-time. 108. 
Whether it is Burglary to break 
Cupboards let into the Wall, or 


ren ben — 3 4 in Pe- 
- Ro min 336. 337. 


2241. 


— 2 c. * ik: 


Clergy i in Treaſon 19—19 3. 

Ouſted in Murder by * 5 Sta- 
tutes. 304. ni 5082 

By 21 Far. 1. c. 6. Women 1 
ceny to the Value of 10s. are put 
8 4 the . in as 


NE Mee. rl 
By 3 M. c. 9. — all 
able Felonies are put upon 
| the ſame Foot as Men. 306. 
* 5. Ame c. 6. The Ceremony 
of Reading is aboliſhed. 306. 
Whether Perſons preſent aiding and 
| betting are ouſted of-Clergy by 
Statutes which expreſly a- 
"| wy Clergy only from the actual 


trators. 2360. 
; 13 — aſter oF "> in Horſe- 
mag are ouſted of Clergy by 
But a Perſon receiving a ſtolen 


Horſe is not ouſted by. that AQ. 
2373+: | 
Con- 


$» 


THE PRINCIPAL MATTERS. —_ 


"Treaſon within the 7. M. 3 Wb. 
10. 11. 240—244. | | 3 | 
| wa 6 " | | | | 


Allowed 58 Collateral Iſſues. 42. 5 | 4 


6. 2 
By 7. — he, Prifopers for Treaſons 
within yok Act are allowed 
Council to conduct their whole 
Defence. 228. 231. 
Not allowed at Common-Law u 
on the Ifſue of Guilty or Not 
ty in Capital Caſes, Except 
upon n Points of Law. 231. 232. 
Allowed R Imprachinents by 
20. Geo. 2. . 


Deadands 
a 


Founded: * Superſtition. ad Ig- 
norance. 265. 266. 

Not much countenanced in Wt- 
minſter- Hall. 266. 267. 

Upon what Principle they became 
due. 287. 288. | 


Evidence, 


If a Sheriff or his Officer be killed 

in executing a Ca. ſa., Fi. fa. &c. 
it will be ſufficient on an Indict- — 

ment for Murder to produce the 
Writ and Warrant. 311. 312. 


see Dvert-Afts and 


Force. 


What Degrees of Force excuſe the 
Joining or aſſiſting Rebels or E- 
nemies. 13. 14. 216, 217. 
50 For- 


4 


[ 


EAT A AIBE DD Q#% THT 


How far Eftates Tailzee in Scof- 
land affected with ' Prohibitive, 
Irritant and Reſolutive Clauſes 


are ſubject to Forfeiture. 2 


104. 
Lands are forfeited for High Trea- 
ſon though Corruption of Blood 
is ſaved by Statute. '222. 22 
Flight upon a Charge of Felony 
induceth a Forfeĩture of Goods. 
272. 286. 
Whether a Forfeiture of Goods was 
incurred at Common-Law'in Ca- 
des of Homicide Se deftndendo'or 
per Infortunium. 286. 287. 


„ * % F a 
149 11 411 *. Ei 4 ? - 
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Forgery i in the ** of a Perſon 
who never exiſted. 116-119. 
Forgery of an Order or Requeſt for 
the Delivery of Goods, of which 
the Perſon, ſuppoſed to ſend the 
Order neither hath nor claims 


any diſpoling Power. 119—1 21. 


o 
+. 1 , - 4 n 
, . 
* \  _ 
© = a 
= * 


The old Wiiterd on Homicide to be 


read with great Caution. 131.132. 

Homicide occaſioned by Accident 
which Human Prudence could 
not foreſee or prevent. See Diſc. 
II. c. 1. per tot 


' Homicide founded in Juſtice. See 


Diſc. II. c. 2. per tot 
Homicide Se & ſua defendends Juſti- 
fiable and innocent. 273—275. 
Homicide Se defendendo in a ſudden 
caſual Affray barely excuſable. 


275—278. 
Indictment. 
In Indictments for levying Warthe 


Day is not neceſſary to be laid 
with Preciſion. 8. . 


Not 


THE PRINCIPAL MATTERS. * . 
Not neceſſary: to ſet forth in the 1 
Indictment = the Priſonera are 
in Cuſtody.” 12. 
of an Indicement for 
Treaſon with the Caption deli- 
vered after the Bill found 5 Days 
before Arraignment, both _ 
excluſive. 1. 2. 228-290. 

Copy of the Indictment not 
at Common-Law. 228. 229. 

Another Indictment depending not 
pleadable to a ſecond. 105. 106. 

But the former may be F 
106. > 

How an Indidtment for High Trea- 
ſon againſt an Alien ought: to 
_—_ — Breach of Allegiance. 
186. 1 

—— for Compaſſing the 
King's Death muſt purſue the 
Words of the Statute. 193. 194. 

In ſuch Indictment an Overt-Act 
muſt be laid and proved. 194. 

And ſo alſo in an Indictment for 

| Levying War or Adhering to the 
King's Enemies. 194. 220. 

In an Indictment for Murder the 
Word Murdravit is abſolutely | 
neceſſary. 304. 305. | _— 

Indictment that A. gave the Mortal "= 
Stroke and that + bt og "Ih | 
preſent; Evidence that B. ; . 
the Stroke and that A. c. 
were preſent maintains the In- 
dictment. 351. 


Infants. 


How far they are liable to Capital = 
1 70—73. 3 


Jurors, 


What a good 
ror in Trials 


of a Ju- 
High Treaſon. 7. 


— 33% „ 


Juror withdrawn in — 
16—39· 76. 328. 

The Province of the 2 _ 
for Murder. 255.2 


a = 


What Verdict the Jury may give- in 
Caſes of Juſtifiable and Excuſa- 
ble —— See Diſc. II. e. 4. 


1 
1 
. ” 


Perſon convicted of receiving ſto- 
len Goods knowingly cannot be 
_ trankh „if the Principal be 
conv of Petr Larceny only. 


73+ 


Eflential to Larceny and Robbery 


that the Goods be taken againſt 
the Will of the Owner. 123. 

If the Owner takes his own Goods 
| he will be guilty of Larceny. 
123. 124. 

It is not Larceny to ſteal Fiſh in a 
Pond, unleſs under ſpecial Cir- 
cumſtances. 366. 


pr ur 9 


By 7. V. z. Proſecutions for Trea- 
ſon or Miſpriſion within that Act 
are to be commenced. within 3 
Years. 249. 

Caſes of Aſaflination ex 249. 

This Limitation extended to Scot- 
land by 7. Annæ. 249. 


alice. 
Collected from Circumſtances of 
Deliberation or Cruelty. 138. 
291. 292. 
What the Legal Notion of Malice. 


286. 2 


7 
Malie editur Perſonam. 261. 
202. 352.371. 


— * 
See Diſe: II. c. 5. 6:7 per tor. 
Homicide committed in Proſecu- 


lonious, Intention. 444052. 


THE PRINCIPAL 


Death enſuing from Actions lawful 


or innocent but done without 
proper Caution. 262. 263. 


A Man upon ME. Provocation 
Bent „ and unluckily 
—— Intention 


kale. 
- 291.294.295. 

But Tb d of a deadly 
"Weapon or otherwiſe, manifeſts 
_ an, Intention to kill, it will be 

75 1 Ws: 292. 

W 


— Dr 
Whetbe! Marigers can be legally 


impreſſed into the Service ot the 
Crown. 1 $7179. | 


— 


Miſnomer or "incompleat Deſcri 
tion of - Perſons made the O 
jects of Acts of Attainder or Acts 
js amen 79 

oy yur * 


* 
Sa. * f o 
- 
N 6 
Sirder. 1 


ee 
See Diſc. H. C. 8. por tot "_ 
Wade e r 
Murder 2. 107. 


-. 


A Provocation — 3 on the Part 
of the Slayer 2 the Of- 


fence. 132-1 

If an Officer be „ 

cution of a Warrant for a Breach 
of the P it will de Murder 
though the Warrant be obtained 


undue Means. 138. 
Gn e 
NN 7% Sia. 


318.321. 
ory « of Maurder,. "the Fact 
of Kllg being pros, Cu 


Jin 


MATTERS. 


2 


ſtances of Excuſe or Alleviation 
muſt be proved by the Priſoner. 
w— 
Homwide & committed in Proſecu- 
= of a felonious Intent is Mur- 
83 
rn ih docks in Adich tinkiwful in 
itſelf with a miſchievous Inten- 
tion. 261. 
yr enſuing from undue Catrec- 
Parents or Maſters will 
urder or Manflaughter ac- 
ding to Circumſtances, 262: 
bah happening jn a a Duel by Ap- 
pbihtment is 
Yor occaſioned by 2 of Im- 
iſontnent is Murder. 32 1. 322. 
ofthe the Diſtinction between Murder 
— Manſtaughter, 302— zog. 
22 and Malice. 


Obertal, 


One Overt-AR proved fuffcent 1 to 
Convict. rgg. 

Overt· Acts falling under one Branch 
of the Statüte may be laid as 
Ovett-Acts of a different: Spe- 
cies: 197. 

Overt-Atts abt laid bed direct- 
ly to the Proof of Overt· Acts 
laid may be _ in Evidence. 
9. 10. 22. 24 

Writings of re enible Kind 
under proper Limitations are O- 
vert- Acts, 198. 199. 

And ſo are Words. 200.207. 


Dutlatory, 


OutlaWery in Trediſbh, 550 Pod 
by x Surrender within the Year, 
46. 

The Attalader relates to the Day 
laid in the Indictment; but pen- 
ding the Proceſs of O 


the Party is ble to ö 
—— 
Crown, 93 94. 


| - 


THE PRINCIPAL MATTER 


Called over and Defalters: marked 


before tho Priſoner was put up- 


Jon his Challenges ges. 7. 


Prndons by Stu, how taken Ad- 

vantage of. 

An Act of 9 Pardon with an 
Exception of Murder is N 
between the Stroke and Death, 
what Effect it will have. 65— 


57. 
Peers; 


Peer convided of Murder is within 
the 25. 3 
Commoner. 139 

The Office and Dur of the High 
Steward in the Trial of a Peer 
in the Coutt'of the High Stew- 
ard. 142. 

Aud in che Court of the Peers in 
- Partiament: 143153. 


E ' 
„ P 9 1 
7 
* 


In High Treaſon all the Porticpe 
Criminty are 213. 
But if a Wan adviſeth another to 
commit High Treaſon; not with- 

2 the Dau 


though 349. | 
Pg, clit rooy not 
to make a Man a Prin- 
| Felon; o. 
Marder be commited iv Proſe 
cation of an unlawful P 
every Man in the Eye the 
Law preſet will be Fiel 


F | 0 19 
dee Acceiavies, 


Y 


Robbery. 


Whether in Robbery the putting 
the Perſon actually in Fear be 4 
neceſſary Ingredient, 128. 129. 

See LArceny; 


* 
* * 
 % 
* 
- 


The Statute of Glouceſter: 6. Edio. 
1. c. g. :conſidered;.:263—285. 
25. H. 8. c. 3. is not revived in toto 
by 5. 6. Edu. 6. c. 10. 330— 
35 2414 pity 78 
I, .6. c. 12. $.10. 13. concern- 
ing Poiſoning, — 
of rhoſe/Clonſes 
T Faerie, 8. The Subs of Stab 


* nr 


7. Regulating Trial 
? e gr Ruin 2 treat- 
de one See Dile. L b. 3. per tot. 
What Treaſons n Act. 


i 


THE PRINCIPAL MATTERS. 


10.1 r. W.3. c. a3. touching Shop- 


lifting. 77—79- 
5. Anne c. f. for the Union of Eng- 


| ” langand Scotland pleaded. 15— 
2I 


” Anne c. 21. S. 11. conſidered, 


249—251. 
19. Gen. 2. c. 34. touching Smu 


lers, Proceedings on it. a=. : 


In Scotch Settlements are in Nature 
of Our Remainders. 102. 103. 


Surrender at Diſcretion. 


What the Military Men mean by 
it. 8. 


Torture, 


Not allowed by the Common-Law, 
and cannot be legally uſed. 244. 


Treaſon (Pigb.) 


Compaſſing the King's Death. See 
Diſc. I. c. 1. per tor. 
3 conſulting how to 
kill the King is an Overt-Act of 
Compaſſing. 195. 
Or how to depoſe or impriſon him, 
or to get his Perſon into the Pow - 
er of the Conſpirators. 195. 196. 
Inciting Foreigners to invade the 
Kingdom is an Overt-Act of 


Com . 196. 
Going 3 Country for 


that End is an Overt-Act. 196. 


197. 
"of War is an Overt-Act of 
mpaſſing, and under ſome 


Limitations Conſpiring to levy 


War. 197. 213. 
So is Adhering to the King's Enc- 
mies. 197. 217. 218. 
„ ing to the 
ing's Enemies. See Diſc. I. c. 2. 
per tot. 
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we” „ ee e 1 
make an Inſurrection * to 
Levying War. 208. op 
nblies- u ival 
N k do not amount 11e Levyin War, 
* | 208. 209 
| Nor do Ns for effecting Pur- 
poſes of, private Nature, .210, 
But Iaſurmctions for Purpoſes of a 
publick and general Concern do. 
210—216. 
| It is a War levied though no Ac- 
. | tion enſues. 218. 
_ Attacking the King's Forces is Le- 
. vying War. 219. 
And Holding a Caſtle or Fort a- 
gainſt the King. 219. 
Furniſhing an Enemy with Money 
| *%. + &c, or ſending Money, Intelli- 
4 "Re" gence &c, though the Money or 
; Intelligence ſhould be intercept- 
ed, will amount to Adhering. 
217. 218. ' 
Cruizing on the King's Subjects un- 
der a Commiſſion from a Power 
at War with us is Adhering. 218. 
Who are Enemies uy 220. 


Treaſon (Petit.) 


Is within the 25. Geo. 2. for pre- 
venting Murder. 407. 

Intitled to the Benefit of 1. Edu. 6. 
c. 12. S. 22. 5.6. Edw.6.c.11.5S, 
12. and 1.2. P. & M. c. 10. 227. 

Ae lie in 
Caſe of Petit Treaſon. 324. 

Defendant ſtands Mute &c, he ſhall 
ſuffer the Pain fort & dure. 324. 

A Pardon of Murder pardons Pe- 
tit Treaſon. 324. 

A Perſon guilty of Petit Treaſon 
. r of Murder. 32 5. 
—32 

A Perſon indicted of Petit Treaſon 

may be found guilty of Murder. 

1 | 

ife or Servant joining with a 

1 in the Murder may be 

indicted in the ſame Indictment. 

nv 3 329. Auter- 


* 
» 
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bn 
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_ 


E Auterfaits acquit or attaint of Petit 


Treaſon or Murder a-good Bar 
to al Incnt for ts" other. 


329 

Petit Treaſon iacpuſted of C 
by the 1. Edw. ö. c. 12. tap 
the Denomination of Murder. 


I 07. 329.330. 
Petit Treaſon and Murder the ſame 


Offence differing only in Degree. 


6. 
Though the Law makes a Diffe- 


rence with Regard to the Trial. 
336. 337- 


Trial, 


8 at the Prayer of the Pri- 
ſoners upon Affidavits of the Ab- 
ſence of Witneſſes. 2. 3. 


Refuſed to be poſtponed upon 8 
cial Circumſtances. 41. * 


Witneſſes, 


By 7. V. z. the Priſoner is to have 
Proceſs to compel his Witneſſes 
to appear. 228. 

And his Witneſſes are to be upon 
Oath. 231. 

What Number of Witneſſes neceſ- 

in Treaſon. 232—239. 

One Witneſs ſufficient in Collate- 

ral Facts. 240. 242. 


Words 
(The Expoſition of them.) 


The Word Near in —_— how 
to be underſtood. 

oa the true * otion of 
it. 275. * 

Murdrum ſignifies an Amer- 
ciament antiently exacted. 281. 
282. 

Furcia, the true Senſe of it. 347.348. 


THE END. 


THE PRINCIPAL MATTERS 


